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INTRODUCTION 
 

This report to the UN Working Group on the Issue of Discrimination Against Women in 

Law and in Practice (“the Working Group”) provides an update to the Working Group’s findings 

and recommendations following its 2015 visit to the United States. This report covers 

developments related to general access to health care (Section I); access to contraception and 

family planning services (Section II); abortion access (Section III); maternal health and 

postpartum care (Section IV); sex education (Section V); and global access to reproductive 

health care (Section VI); and provides recommendations to the Working Group on steps the 

United States should take to eliminate discrimination and promote equality for women. 

Since the Working Group’s visit in 2015, the political and policy landscape in the United 

States for women’s rights, including reproductive rights, has worsened considerably, resulting in 

a significant retrogression of rights.  

The current Administration has shown open hostility toward women and reproductive 

rights and has proposed and implemented multiple federal restrictions on access to reproductive 

health care.2 Federal agencies are led and staffed by appointees who seek to restrict access to 

evidence-based reproductive health care.3 Many appointed agency leaders hold explicitly anti-

abortion, anti-woman, anti-health, anti-contraception, and anti-science views.4 As detailed in this 

report, these appointees have instituted numerous federal policies that have drastically curtailed 

access to reproductive health care both within the United States and globally.  This is often done 

under the guise of prioritizing claims of religious conscience over the rights of women (and other 

groups) to access reproductive health services, by expanding conscience claims to include 

“moral” as well as religious refusals, and by allowing corporations to assert conscience claims.5    
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Federal legislators, too, have actively opposed or undermined programs that facilitate 

women’s health and equal place in society. Lawmakers have (so far unsuccessfully) attempted to 

repeal the Affordable Care Act, defund Planned Parenthood, ban abortion after 20 weeks’ 

gestation, and ban abortion coverage in state health insurance exchanges.6 

State-level attacks on reproductive health, which have been on-going for the last two 

decades, have been emboldened in this environment. Twenty-six states severely restrict access to 

reproductive health care, and, as detailed in this report, policymakers are passing increasingly 

restrictive and punitive laws and policies each year.7 To date in 2019, states have enacted thirty-

four laws restricting abortion access, including several near-total abortion bans.8   

In the face of these threats, some federal and state policymakers are proposing measures 

to protect abortion care and women’s health care, and a handful of states have passed laws 

protecting rights and expanding access.9 However, women’s rights and reproductive freedom in 

the United States are under alarming and relentless attack.10 

 

I. General Access to Health Care 
 

Following its 2015 visit, the Working Group expressed concern about the lack of 

universal health insurance and regional and ethnic disparities in health coverage. The Working 

Group noted that over twenty-eight percent of people living in poverty in the U.S. were 

uninsured, and that lack of insurance primarily impacts women and, in particular, African-

American and Hispanic women.11 Immigrants continue to face additional barriers in accessing 

health insurance through Medicaid, and lesbian, bisexual, transgender and intersex persons face 

ongoing discrimination by health care providers.12 In 2017, the number of overall uninsured 
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people increased by more than half a million for the first time since the implementation of the 

ACA in 2014.13   

Rather than taking steps to expand access to care, such as removing eligibility 

requirements that exclude immigrants, the Administration has imposed additional barriers 

including: weakening the ACA, allowing states to impose work requirements on Medicaid 

recipients, and penalizing immigrants who access government funded health care.   

A.  Affordable Care Act and Medicaid 

 

The ACA, passed in 2010, provided health care coverage for approximately 20 million 

uninsured Americans14 by (1) expanding eligibility for government insurance through Medicaid 

and (2) expanding an individual’s ability to purchase private health insurance through state 

health care exchanges and tax subsidies.15 While Congress has not repealed the ACA, it has 

weakened it by eliminating a requirement that all individuals purchase health insurance.16  The 

federal government cut funding to assist consumers in enrolling in health plans by 80% since 

2016 and has encouraged consumers to enroll in short-term plans that do not meet the stringent 

coverage requirements of the ACA.17 The federal government has also begun allowing states to 

impose work requirements on individuals receiving Medicaid.18 Separately, several states, 

including Texas, Tennessee, and South Carolina, have requested HHS’ approval of Section 1115 

Medicaid waiver applications that would restrict abortion providers from receiving Medicaid 

reimbursements for family planning services.19  

B. Anticipated Rollback of ACA’s Anti-Discrimination Provision 
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The ACA included an important provision that prohibited discrimination in health care 

which has been weakened by the courts and the Trump Administration.20 Section 1557 prohibits 

discrimination based on sex by any health care programs that receive federal funding and plans 

on ACA state exchanges. Current HHS regulations define sex-based discrimination to include 

gender identity and termination of pregnancy.21 In December 2016, a Texas court enjoined 

enforcement of the regulation’s prohibition of discrimination based on gender identity or 

termination of pregnancy.22 Although other courts have held that Section 1557 does prohibit 

discrimination based on gender identity and the Texas decision is being appealed, the Trump 

Administration has announced that it will amend the regulation.23 

C. Attack on Immigrant Access to Care 

 

In many states, lawfully present immigrants are eligible for certain Medicaid benefits and 

state health benefits. However, a regulation proposed by the Trump Administration changing the 

“Public Charge” rule would make using such health coverage a negative factor in evaluating 

requests to become legal permanent residents.24 This could force immigrant families to choose 

between future permanent legal status and immediate needs to access health care, leading to 

devastating impacts on immigrant women’s health.25 Already, the proposed regulation has 

generated substantial fear within immigrant communities and is affecting immigrants’ decisions 

to seek care.26 

II. Access to Contraception and Health Care Information 

A. Access to Contraceptives for the Privately Insured Under the ACA 
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In addition to expanding health care coverage, the ACA includes a provision requiring 

nearly all private health care plans to provide coverage for contraception at no cost to plan 

beneficiaries.27 The required benefit recognizes that contraceptive care is essential health care 

and that women were paying a disproportionate amount of health care costs. The Working Group 

emphasized that provisions requiring insured access to contraceptives should be “universally 

enforced” and that religious refusals should not effectively deny women’s access to health care.28 

However, new regulations drastically expand the number of plan sponsors who can opt out of the 

mandate, without requiring an alternative manner to make coverage available.29 

Initially, under the prior Administration, houses of worship were exempt from the 

mandate and an accommodation was created for non-profit religious organizations, such as 

religiously-affiliated hospitals.30 As noted by the Working Group, Burwell v. Hobby Lobby 

(2014) gave privately held, for-profit corporations an accommodation based on their objections 

to providing health insurance coverage for contraceptive care based on religious grounds.31 

Following Hobby Lobby, privately held, for-profit corporations with religious objections were 

given the same accommodation as non-profit religions organizations, which allowed the 

corporation’s insurer or third party administrator to provide contraceptive coverage in its place.32 

In 2017, the Trump Administration proposed regulations making it easier for entities to 

opt out of providing contraceptive coverage.33 The rules include a religious exemption for 

“entities and individuals,” opening the door for any type of employer, including publicly traded 

corporations, to claim a religious exemption from the contraceptive mandate.34 A companion rule 

also creates a “moral exemption” based on moral conviction not rooted in religious beliefs that 

can be claimed by individuals,  non-profit organizations, and for-profit corporations that are not 

publicly traded.35 
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These rules invite employers to assert religion or moral beliefs as a basis to avoid 

providing employees with contraceptive coverage. Further, the rules grant exemptions rather 

than accommodations.36 Accommodations are now entirely optional, meaning that if an entity 

claims an exemption, there is no requirement that coverage be provided by a third party, or that 

the exempted entity give notice to its beneficiaries.37  Final rules were scheduled to go into effect 

on January 14, 2019, but were enjoined.38 The rules are the subject of ongoing litigation.   

B. Access to Contraception and Health Care Information for Low Income Women  

 

Low-income women who cannot afford private insurance rely on Title X, the sole federal 

grant program dedicated to providing low-income Americans access to comprehensive 

contraceptive and related family planning services.39 Since its inception, Title X has set the 

standard of care for high-quality, evidence-based family planning.40 Under Title X, the federal 

government sets program requirements and allocates funds to the states to distribute to health 

care providers. Title X funds a range of reproductive health services, including family planning, 

contraception, breast and cervical cancer screenings, and STD screenings but is prohibited by 

statute from funding abortion care.41 

Following its visit, the Working Group recommended increasing funding to expand 

contraceptive access for individuals who lack insurance and preventing “politically motivated 

actions to exclude women’s health providers” from receiving funding.42 However, attempts to 

defund women’s health care providers continue.  In April 2017, Congress overrode a rule 

prohibiting states from withholding Title X grants for reasons other than their ability to provide 

services, allowing states to exclude Planned Parenthood and other organizations that provide 

abortions from participating in Title X.43 Many states have excluded Planned Parenthood and 
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other organizations that provide abortions from participating in health care programs receiving 

government funds.44 

On March 4, 2019, the Administration published new regulations that further and 

fundamentally alter and undermine Title X.45 The new regulations prohibit Title X funds from 

going to providers who also perform abortions; discourages providers from referring for 

abortion; and imposes burdensome and unnecessary requirements that could force health care 

providers to shut their doors.46 The regulations were set to go into effect on May 3, 2019, but 

were enjoined in late April 2019.47  The content of the regulations is discussed in more detail 

below. 

i. Violation of Patients’ Rights to Health Information 

 

Previous Title X regulations required that providers offer pregnant women the 

opportunity to be provided information and counseling on pregnancy options including abortion, 

adoption, and prenatal care.48 The new regulations deleted language from the previous 

regulations requiring Title X projects  “provide neutral, factual information and nondirective 

counseling on each of the options, and referral upon request, except with respect to any option(s) 

about which the pregnant woman indicates she does not wish to receive such information and 

counseling.”49 The new regulation requires that all pregnant patients be referred to prenatal care 

and gives the provider the option of whether or not to provide pregnancy counseling.50 

Physicians and advanced practice providers (but not nurses) are permitted to provide “non-

directive” counseling but are only permitted to share a list of comprehensive primary care 

providers, some but not all of which provide abortions, and are prohibited from identifying those 



 

   

 

10 

 

providers on the list that offer abortions.51  Further, pregnant patients must be referred for 

prenatal care, regardless of the patient’s wishes.52  

ii.  Costly Physical Separation Requirements 

 

The final rule will also significantly and unnecessarily increase operating costs for family 

planning providers that perform abortions by imposing new physical separation requirements. 

Although Title X funds cannot currently be used to provide abortions, the new regulations would 

require physical as well as financial separation of abortion services at Title X recipients.53 

Compliance will likely require separate waiting rooms, separate patient records, separate 

entrances and exits, separate phone numbers, separate workstations, etc.54 

The change effectively prevents women’s health providers that provide abortions, like 

Planned Parenthood, from participating in Title X unless they build separate facilities or undergo 

extensive renovations, which may be too costly or impractical. Currently, Planned Parenthood 

health centers serve 41% of women that rely on Title X.55 The loss of Planned Parenthood as a 

Title X provider would dramatically shrink the number of available clinics,56  and remaining 

providers would be unable to serve all patients in need of services.57 One analysis showed that to 

serve the women who currently rely on Title X health centers, other sites would need to increase 

caseloads by at least 70%.58  

C. Failure to Regulate Anti-Abortion Counseling Centers  

 

Since the Working Group’s visit, the Supreme Court’s decision in N.I.F.L.A. v. Becerra 

significantly limits state and local governments’ ability to regulate faith-based, anti-abortion 
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counseling centers—also called crisis pregnancy centers (CPCs)—and fails to protect a woman’s 

right to receive accurate information from health care providers.59  

The goal of Crisis Pregnancy Centers is to prevent women from having abortions.60 CPCs 

attract pregnant women to their facilities by offering limited prenatal services, which may 

include free pregnancy tests, sonograms, counseling, STI testing, and community referrals.61 

Many CPCs employ deceptive tactics to lure women through their doors under the guise of 

providing comprehensive health services and instead provide misleading information regarding 

contraceptives and abortion.62   

Despite not being licensed doctors or nurses, many CPC workers dress in white lab coats, 

request medical history questionnaires from patients, and replicate the look of a medical office.63 

CPCs are often situated near comprehensive women’s health clinics, place advertisements online 

that pop-up when using search engines terms such as ‘abortions,’64 and do not disclose to 

patients that they oppose abortions. One woman told her doctor that she visited a CPC, and the 

staff performed numerous ultrasounds, claiming that they could not provide an accurate date of 

conception or delivery, and told her she could have an abortion at any gestational age.65  By the 

time she saw a doctor, she was into her third trimester and prohibited from having an abortion 

under New York state law.66 In other instances, women with wanted pregnancies have been 

delayed in accessing necessary and legitimate prenatal care because they initially sought services 

at a CPC and were given medically inaccurate information about their pregnancies.67 

Because CPCs mislead pregnant women seeking care, California passed a law that 

required that (1) unlicensed CPCs disclose to patients their lack of medical certification and (2) 

licensed CPC facilities inform women of the availability of free or low cost abortion services and 

the number of a state agency that could provide referrals.68 In 2018, in a 5-4 decision, the 
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Supreme Court struck down both notice requirements and ruled that any mandatory disclosures 

on behalf of CPCs were unconstitutional and violated First Amendment free speech doctrine.69  

The NIFLA decision will have a long-lasting impact on a woman’s ability to receive 

accurate and complete information from health care providers. Low-income women, and those 

with limited resources, will be most affected as the delays caused by CPCs’ deceptive practices 

cost them time and money they do not have. To visit a CPC, many women will have taken time 

off from work, thereby losing a day’s worth of wages, and perhaps enlisted child care. If they are 

lucky, they will figure out that their time was wasted after only one visit. They will still have to 

find a clinic that will provide accurate information and a full range of services before their 

pregnancy progresses too far. Despite these realities, the Supreme Court’s N.I.F.L.A. decision 

essentially allows CPCs’ to conceal information about the limited services they provide, thus 

infringing a woman’s right to accurate health information and safe and legal abortion. 

CPCs now outnumber abortion clinics70 and constitute a multi-million dollar industry 

with national umbrella organizations like the National Institute of Family and Life Advocates 

(NIFLA), Care Net, Birthright International, and Heartbeat International helping to fund and 

coordinate the activities of thousands of member or affiliate centers across the country.71 In 

addition to the resources provided by umbrella organizations, CPCs across the country receive 

significant funding from both federal and state governments. For example, CPCs receive funding 

from federal abstinence only programs,72 which include the Title V State Abstinence Education 

Grant Program, Competitive Abstinence Education program, and abstinence programs created by 

the Patient Protection and Affordable Care Act.73 They also receive public assistance dollars 

from Temporary Assistance for Needy Families block grants,74 and fourteen states directly fund 

CPCs from their state budgets.75 While anti-choice lawmakers target abortion clinics with 
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onerous and medically unnecessary regulations aimed at shutting them down, anti-abortion 

counseling centers are largely able to avoid financial and regulatory oversight. 

III. Access to Abortion 

A. Threats to Constitutional Protection of the Right to Abortion 

The Working Group found that since Roe v. Wade in 1973, subsequent Supreme Court 

decisions have chipped away at the right to abortion.76 After the conclusion of the Working 

Group’s visit, the Supreme Court issued a decision in the case of Whole Woman’s Health v. 

Hellerstedt,77 again affirming the core holding in Roe, as it had been reaffirmed over 25 years 

ago in  Planned Parenthood v. Casey.78 However, the Working Group’s recommendations that 

the U.S. take steps to ensure that all women can exercise their right to terminate a pregnancy79 

have a renewed relevance, particularly in the current increasingly hostile legal and policy 

environment. 

i. Constitutional Standard 

 

The Working Group recognized that the Supreme Court’s 2016 decision in Whole 

Woman’s Health v. Hellerstedt, would “have major implications for the future of access to 

essential reproductive health care.”80 The case involved two sets of medically unnecessary 

regulations enacted by Texas requiring that an abortion provider obtain admitting privileges at a 

hospital within 30 miles from where the abortion is performed and that every abortion facility 

meet building specifications to essentially become mini-hospitals, known as ambulatory surgical 

centers (ASCs).81 If left in effect, the provisions would have left only seven or eight abortion 
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care facilities to care for approximately 5.4 million women of reproductive age in Texas.82 Prior 

to the restrictions, over 40 facilities provided abortion care in Texas.83 

        On June 27, 2016, the Supreme Court struck down both the admitting privileges 

requirement and the ASC requirement as unconstitutional.84 Whole Woman’s Health clarified 

that unnecessary regulations that place a significant obstacle in the path of a woman seeking an 

abortion violate the undue burden standard announced in Casey.85  Following the decision, 

similar restrictions in Alabama, Mississippi, and Wisconsin fell, Virginia removed its admitting 

privileges requirement, and a federal court invalidated two Tennessee laws in April 2017, citing 

Whole Woman’s Health as precedent.86 But as discussed below, recently, federal courts have 

rejected legal challenges to statutes virtually identical to the Texas law struck down in Whole 

Woman’s Health, and states continue to enact restrictive laws. 

ii. Legislative and Judicial Environment 

 

Although Whole Woman’s Health limits states’ ability to target abortion facilities with 

unnecessary, burdensome regulations, states are enacting increasingly draconian restrictions on 

women’s access to reproductive health care.87 Thus far in 2019, states have enacted thirty-four 

laws restricting abortion access.88 These include pre-viability bans on abortion,89 such as laws 

banning abortion around 6 weeks of pregnancy.90 For example, in May 2019, the Alabama 

governor signed a bill into law that bans most abortions and creates criminal penalties for 

doctors.91 States have also outlawed the procedure that is the standard of care for abortion after 

approximately 15 weeks of pregnancy.92  In addition, states have enacted bans on abortion for 

specific reason, including fetal diagnosis,93 and enacted and expanded regulations that target 

abortion providers with medically unjustified regulations which subject women seeking abortion 
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to mandatory delays, multiple clinic visits, and medically inaccurate information.94 As a result of 

these laws, the number of abortion providers in the United States continues to decline, and at 

least six states have only one abortion provider.95  

Further, with a new line up of justices on the U.S. Supreme Court and the 

Administration’s spate of judicial appointments to the lower federal courts, the future of 

constitutional protection of abortion rights is under threat. For example, the Court of Appeals for 

the Fifth Circuit recently upheld the constitutionality of an admitting privileges law in Louisiana 

which is designed to close abortion clinics throughout the state, despite the fact that in 2016 the 

Supreme Court in Whole Woman’s Health struck down a virtually identical law as 

unconstitutional.96 The Supreme Court has blocked the law while it decides whether to review 

the Fifth Circuit’s decision, thus setting up a potential show down at the Supreme Court.  

B. Increased Criminalization of Self-Managed Abortion 

 

Today, because of growing restrictions on clinic-based abortion care, the intimidation and 

harassment that women face at clinics, and the increased availability of medication abortion as a 

safe and effective method to terminate a pregnancy,97 more women may be choosing to have 

self-managed abortions. Since the Working Group’s visit, these women face increased threat of 

being criminally prosecuted. 

In the U.S., there is growing political support for criminalizing women who have 

abortions.  In April 2019, the Texas House of Representatives considered a bill that would have 

allowed the state to charge women who have an abortion or their doctors with criminal assault or 

homicide, which is subject to the death penalty.98 Even without laws explicitly criminalizing 

women who have abortions, women who have self-managed abortions, miscarry, or experience 
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stillbirth outside a clinical setting are being criminally prosecuted.  To do this, state prosecutors 

manipulate pre-Roe v. Wade statutes99 and laws that were meant to regulate abortion providers100 

or criminalize harm to pregnant women and fetuses101 to prosecute and convict women for 

ending their own pregnancies and for miscarriages and stillbirths.   

Recent cases illustrate prosecutors’ ability to prosecute women who lose a pregnancy. 

Katherine Dellis, a 25-year old woman, was sentenced to five months in prison after suffering a 

stillbirth and passing out.102 After awakening, she disposed of the fetal remains and sought 

medical treatment.  She was charged with “concealing a dead body.” In 2018, the Virginia Court 

of Appeals upheld her conviction.103  In 2016, Anne Bynum, an Arkansas woman, was charged 

with abuse of a corpse and concealing a birth after she went to a hospital and was suspected of 

ending her own pregnancy. The abuse of a corpse charge was dropped but she was sentenced to 

six years for concealing a birth.104 

Although many of the convictions are eventually overturned,105 the women prosecuted 

suffer the mental, physical, and financial consequences of having to defend themselves and often 

spend a significant amount of time in jail or prison.  Further, fear of criminalization places a 

barrier to necessary health care and inevitably endangers women’s health. Prosecution under 

these laws target the most marginalized in U.S. society: low-income women and women of color. 

These women are more likely to have factors—such as lack of money, childcare, transportation, 

legal immigration status, and/or a mistrust of the medical system—that push or pull them to 

avoid professional health care or settings during pregnancy, or to self-managed abortion.106  

C. Government Efforts to Undermine Access to Abortion for Marginalized Communities 
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The Working Group has expressed concern about “ever increasing barriers” that 

undermine access to abortion services.107 In addition to the use of government funded health 

programs to target Planned Parenthood and prevent patients from receiving information about 

abortion (see Section II.B), federal and state policies continue to obstruct access to legal abortion 

through restrictions on abortions for women detained in jails, prisons, and immigration facilities. 

i. Preventing Access to Abortion for Women in Detention  

 

Generally, health care services for pregnant women in prisons, jails, and immigration 

detention do not cover abortions, and state policies vary as to whether women will be granted 

permission to travel to an outside abortion clinic and whether they must pay for the cost of 

transport.108 In recent years, women have sued jails that have denied a medical furlough or 

transport to clinics to obtain abortions.109   

Recent federal attempts to block a seventeen-year-old and several other adolescent girls 

in immigration detention from accessing abortion gained nation-wide attention. Unaccompanied 

minor immigrants who enter the U.S. without authorization are placed in the custody of HHS’s 

Office of Refugee Resettlement (ORR). In March 2017, ORR’s then-director Scott Lloyd issued 

a directive prohibiting federally funded shelters from taking “any action that facilitates” 

abortions without the ORR director’s approval.110 The policy came to light on September 2017, 

when Jane Doe, a seventeen-year-old girl in ORR custody in Texas sought an abortion, and ORR 

refused to allow her to leave the shelter.111 Following a lawsuit, the D.C. Circuit Court of 

Appeals, sitting en banc, upheld a decision ordering ORR to allow Jane Doe to leave the shelter 

to obtain an abortion.112 Justice Kavanaugh, then a D.C. Circuit judge, dissented, claiming that 
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the decision created “a new right for unlawful immigrant minors in U.S. Government detention 

to obtain immediate abortion on demand.”113  

Similar stories have arisen since Jane Doe’s, including a young woman who took 

medication abortion and was forcibly sent to the emergency room before completing her 

abortion,114 and visits by government officials to federally funded shelters to dissuade young 

women from obtaining abortion care.115 With other women coming forward, the D.C. District 

Court ruled on March 30, 2018 that the Doe case could continue as a class action lawsuit, and it 

blocked the ORR policy while the case continues.116  

ii. Restricting Health Coverage for Abortion for Low-Income Women and Others 

 

The Working Group has called on the U.S. to repeal the Hyde Amendment, which bars 

the use of federal funds to cover abortion except to save the life of the pregnant person, or if the 

pregnancy arises from incest or rape.117 The Hyde Amendment effectively prevents Medicaid 

enrollees and other individuals who rely on the federal government for health care from using 

their coverage to obtain abortion care. Nearly one in six women of reproductive age rely on 

Medicaid, and 60% of these women live in states that restrict state coverage of abortion.118 

Additionally, many states restrict private insurance from covering abortion.119  

Since the Working Group Report, Congress has failed to repeal the Hyde Amendment 

and the Administration has sought to deter insurers from providing coverage for abortions under 

ACA health plans. In November 2018, HHS issued a proposed rule designed to make abortion 

coverage costlier and more burdensome by requiring health insurance plans found within the 

ACA insurance marketplaces to send separate invoices for abortion coverage.120  In April 2019, 

HHS issued separate final rules that require that a Qualified Health Plan (“QHP”) issuer that 
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provides coverage of non-Hyde abortion services in one or more QHPs, to also offer at least one 

“mirror QHP” that omits coverage of non-Hyde abortion services throughout each service area in 

which it offers QHP coverage through the Exchange.121 HHS claimed that the reason for the rule 

is to increase enrollment of consumers with religious or moral objections to abortion as a benefit 

in their Qualified Health Plan, however it provided no facts or data supporting the need for this 

rulemaking.  

Some states have nevertheless taken steps to ensure coverage for abortion. In 2017, 

Oregon enacted the Reproductive Health Equity Act, which requires insurers doing business in 

Oregon to offer coverage for reproductive health services at no cost.122 Oregon’s law will help 

ensure that women with private insurance plans have access to reproductive health and related 

preventative services with no cost sharing, including for family planning, abortion, and 

postpartum care.123 In September 2017, Illinois passed a law providing state health insurance and 

Medicaid coverage for abortion and also ensuring that abortion will remain legal if the Supreme 

Court overturns Roe v Wade.124 

D. Failure to Protect Abortion Providers and Clinics 

i. Freedom of Access to Clinic Entrances (FACE) and the Rising Tide of Clinic 

Violence 

 

 The Working Group has expressed concern about stigma attached to reproductive and 

sexual health care, which has led to acts of violence, harassment, and intimidation against those 

seeking or providing reproductive health care, and it has reminded the U.S. of its duty to combat 

the stigma and to investigate and prosecute violence or threats of violence.125 However, the 

current environment is resulting in increasing rather than decreasing stigma.  Anti-abortion 

extremist groups continue to routinely block parking lots, entrances, and sidewalks at clinics to 
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delay or prevent women from receiving abortion care,126 and violence and threats of violence 

have increased following a mass shooting at a Planned Parenthood clinic in late 2015. 

On November 27, 2015, Robert Dear opened fire at a clinic in Colorado Springs, killing 

three people and injuring nine.127 At a December 2015 court appearance, Dear repeatedly made 

statements affirming his guilt and expressed anti-abortion and anti-Planned Parenthood views.128 

After the shooting, in the first half of 2016, 34.2% of U.S abortion clinics reported suffering 

from “severe violence and threats of severe violence.”129  In 2018, the percentage of clinics 

reporting threats of severe violence decreased to 24%, but targeted intimidation and threats 

against doctors and staff increased to 52%.130 In 2017, 62 death threats or threats of harm against 

providers were reported to the National Abortion Federation as well as an attempted bombing 

that required that a clinic be evacuated and closed for several days.131  

The federal Freedom of Access to Clinic Entrances (FACE) Act makes it a crime to use 

force, the threat of force, or physical obstruction to prevent individuals from obtaining or 

providing reproductive health care, and fourteen states and the District of Columbia prohibit 

actions that block clinic entrances.132 Despite these laws, in addition to violence and threats of 

violence, in 2017 NAF members reported that instances of trespass tripled, obstruction nearly 

tripled, and clinic invasions increased.133  

IV. Maternal Health and Parenting 
 

The Working Group expressed serious concern at the increasing  maternal mortality ratio 

in the U.S and the distressing ethnic and socioeconomic disparities in maternal health outcomes,  

recommending that the U.S. address the root causes of maternal deaths, particularly among Black 

women.134 Several root causes are addressed throughout this report including the lack of basic 
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health services for all who cannot afford to pay for them (Section I), access to reproductive 

health services and family planning (Section II), and comprehensive evidence based sex 

education (Section V).  This section discusses health care policies concerning pregnant women, 

treatment of pregnant women in detention, and paid leave.  

A. Maternal Mortality 

 

In 2015, the World Health Organization and others surveyed global progress on 

Millennium Development Goal No. 5, improving maternal health. The study found that the U.S. 

was one of only thirteen countries in the world where maternal mortality is rising rather than 

falling.135 According to the U.S. Centers for Disease Control and Prevention (CDC), every year, 

700 to 900 women die from pregnancy or childbirth-related causes in the U.S. and 65,000 nearly 

die.136 As noted by the Working Group, in the United States, maternal mortality is more common 

among Black women, who are nearly four times more likely to die than white women are, and 

twice as likely as white women to suffer severe maternal morbidity, or a life-threatening 

pregnancy complication.137 Indigenous women, low-income women, and women in poor rural 

areas of the country are also disproportionately affected.138 The majority of U.S. maternal deaths 

are preventable.139  Despite troubling maternal health outcomes, the U.S. fails to adequately 

monitor maternal deaths or prioritize equitable access to safe and respectful health care, 

including maternal healthcare.   

The lack of systematically collected maternal mortality and morbidity data often 

precludes meaningful comparison across states and regions and makes it difficult to determine 

the causes of maternal deaths and to identify policies to address racial and social inequalities in 

maternal health care.140 The federal Centers for Disease Control collects and publishes data 
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through its “Pregnancy Mortality Surveillance System,” but this system relies on non-

standardized data voluntarily submitted by states. Many U.S. states currently lack a maternal 

mortality review committee (MMRC),141 the CDC’s recommended mechanism for studying the 

causes, contributing factors, and preventability of maternal deaths in a state or jurisdiction and 

issuing policy recommendations based on that evidence.142 The MMRCs that do exist vary 

widely in their scope and efficacy. MMRCs that are primarily comprised of obstetricians tend to 

lack information relevant to the social determinants of health and biased health care delivery, 

including community perspectives on the impact of  racial discrimination and income 

disparities.143 In response, some MMRCs now include community leaders, nurses, forensic 

pathologists, epidemiologists, midwives, social workers, academic experts, and state Title V 

workers, among others, but participation of the communities most affected by poor maternal 

health in these review processes continues to be underutilized.144 A recently enacted federal law, 

the Preventing Maternal Deaths Act of 2018, increases the funding available to states and tribal 

organizations for establishing and maintaining MMRCs, and reporting their findings to the 

Centers for Disease Control (CDC).145  

Some states and municipalities have adopted  initiatives (often recommended by 

MMRCs) to improve care through improved data collection, standardizing care, providing 

training on bias, and working with communities.146 California has been hailed as a particularly 

successful case study after interventions reduced the overall maternal mortality ratio in the 

state.147 However, California has also failed to alleviate racial disparities in maternal deaths, 

simultaneously demonstrating how policies that are silent on issues of racial equity are unlikely 

to address the needs of the most marginalized women. 
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Despite recent increases in public attention to maternal health, much work is still needed 

to ensure that the health and autonomy of pregnant women are respected and prioritized in U.S. 

health care and U.S. policymaking. For example, Title V, the federal program that supports 

maternal and child health, allots just six percent of funding to mothers’ health.148 Women are 

most vulnerable after a pregnancy, yet as discussed in Section IV.D, the U.S. does not guarantee 

paid leave after childbirth.149 Hospital programs and medical training and protocols also focus on 

fetal and infant safety rather than on maternal health.150 In the last decade, at least twenty U.S. 

hospitals established fetal care centers,151 but only one hospital has a program for high risk 

mothers.152 Doctors specializing in maternal-fetal medicine can complete training without 

spending time in a labor-delivery unit.153 At discharge, women are given information on infant 

care and breastfeeding but not on how to care for their own health postpartum, and they tend to 

visit their physician six weeks postpartum because that is what insurance allows, even though 

most complications take place earlier.154  

Further, structural discrimination contributes to racial disparities in maternal health 

outcomes. Black women have less access to health care across their lifespan, preventing many 

black women of the opportunity to enter pregnancy in the best health possible, and exposure to 

racism and inequality in daily life can result in toxic stress that can negatively impact birth 

outcomes.155 

B.  Pregnant Women and Substance Use 

 

Current criminal justice and child welfare policies criminalizing pregnant women who 

use substances deter pregnant women from seeking prenatal care (or treatment for substance 

misuse if needed), endangering both maternal and fetal health. Current concern about the health 
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implications of substance use by pregnant women has failed to address the lack of adequate 

prenatal care or voluntary treatment programs for pregnant women with substance use disorders. 

Instead, in many states, prosecutors are accusing women of endangering the health of their fetus 

and criminally prosecuting them for pregnancy outcomes or actions during pregnancy.156 Most 

medical and public health professionals agree that such prosecutions are contrary to public health 

goals because they deter pregnant women from seeking healthcare and undermine their 

relationship with healthcare providers.157 

C.  Pregnant Women in Immigration and Criminal Detention 

 

In 2016, the Working Group expressed concern about inappropriate access to health care, 

the shackling of pregnant women, and the lack of alternatives to custodial sentences for women 

with dependent children.158 Since the visit, there continue to be significant violations of the 

reproductive health rights of women in jails and prisons. Further, since 2017, federal policies 

recognizing that pregnant immigrants should not be detained have been ignored or repealed. 

With increased detention have come reports of cases in which denial of prenatal and emergency 

care for pregnant women may have resulted in miscarriages.  

i. Immigration Detention 

 

In December 2017, U.S. Immigration and Customs Enforcement (ICE) officially ended 

its policy not to detain pregnant women absent extraordinary circumstances and removed 

reporting requirements about their treatment.159 ICE reported that in the less than a five-month 
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period between December 14, 2017 and April 7, 2018, 590 pregnant women were in immigration 

detention.160  

Civil and human rights organizations have documented numerous cases of mistreatment 

of people who are pregnant and in immigration detention, including delays and denials of access 

to prenatal and emergency care that in several cases may have resulted in miscarriages.161 In a 

recent news article, after a woman suffered a stillbirth in ICE custody in February 2019, an ICE 

spokeswoman stated that as of February 25, 60 pregnant women were in ICE custody and that 28 

women “may have experienced a miscarriage just prior to, or while in ICE custody” between 

Oct. 1, 2016 and Aug. 31, 2018.162 

Further, common detention practices that may constitute cruel, inhuman, and degrading 

treatment for all people in detention, such as harsh physical conditions, work detail, and use of 

shackles, pose unique and acute dangers for pregnant women. Federal law and ICE policies 

prohibit shackling of pregnant women,163 but the policies do not appear to be enforced. Since 

2017, there have been multiple reports of pregnant women being shackled around hands, legs, 

and belly when transported between facilities and within a few hours after giving birth.164  

Following these reports, a group of U.S. Senators have called on the Inspector General of the 

Department of Homeland Security for an investigation into ICE policies and practices related to 

the alleged mistreatment of pregnant women in detention, including harmful and substandard 

conditions.165 

ii. Pregnant Women in Jails and Prisons 

 

The U.S. does not maintain statistics on how many pregnant women are detained in jails 

and prisons, but in 2012, the ACLU estimated the number to be 12,000,166 and it is currently 



 

   

 

26 

 

estimated that 1,400 women give birth in custody every year.167 Shackling of pregnant women 

continues, both in jurisdictions with laws that prohibit it and in jurisdictions where there is no 

legal prohibition. Twenty-six states prohibit shackling women in labor, and some states and the 

federal government have broader legal restrictions banning the use of restraints for pregnant 

women.168 No law prohibits shackling in 24 states.169 In 2017, a lawsuit against the Milwaukee 

County jail alleged that at least 40 women were forced to give birth in shackles.170 In 

jurisdictions with prohibitions, officers are often unfamiliar with the law or refuse to comply.171 

In 2015, New York state passed one of the country’s strongest anti-shackling laws, but, 

nevertheless, in February 2018, police officers in the Bronx handcuffed a woman in labor to a 

hospital bed and shackled her ankles, maintaining that police procedures requiring the restraints 

superseded state law.172 

There is a lack of data and no national standards regarding the treatment of pregnant 

women in jails and prisons. Pregnant women in prison report denial of medical care or long 

delays, including being ignored by guards when asking for medical care when they go into 

labor.173 Even in states that prohibit shackling, pregnant women continue to be shackled, 

subjected to squat and cough strip searches, and denied adequate nutrition.174 Pregnant women 

also have been placed in solitary confinement.175 They have been denied family support in the 

delivery room while forced to have a correctional officer in the room, immediately separated 

from their infant, thus preventing bonding,176 and denied the ability to breast-feed.177 

D. Paid Leave 

 

In 2016, the Working Group was “appalled by the lack of mandatory standards for paid 

maternity leave.”178 At the federal level, the Family and Medical Leave Act (FMLA) provides up 
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to 12 weeks of unpaid leave to care for a “newborn, adopted or foster child, or to care for a 

family member, or to attend to the employee’s own serious medical condition,” but only applies 

to private employers with 50 or more employees and public agencies, leaving small employers 

exempt.179 This means that only about 60 percent of the U.S. workforce is eligible for FMLA 

unpaid leave protections.180 Further, the FMLA falls short of international human rights 

standards which require at a minimum 14 weeks of paid leave and include paid paternity 

leave.181  

This is a significant concern for women, who are the primary caretakers of children and 

make up half of the U.S. workforce.182 Without national requirements for paid family leave, upon 

the birth of a child or adoption, women must rely on voluntary employer policies, return to work 

shortly after birth, take unpaid leave, or quit their jobs to care for their children. There are some 

local and state initiatives to expand paid family leave and sick days. Six states—California, 

Massachusetts, New Jersey, New York, Rhode Island, Washington—and the District of 

Columbia require some form of paid family and medical leave.183  

At the national level, there have been unsuccessful attempts to require paid leave. Before 

leaving office, President Barack Obama issued a presidential memorandum urging Congress to 

provide federal employees 6 weeks of paid parental leave to put federal policy on par with 

leading private sector companies and other industrialized nations.184 However, the policy was not 

enacted. 

V. Sex Education - Teen Pregnancy Prevention 
 

During the Working Group’s visit, the experts were informed that there is no national 

policy on sex education and that many schools teach abstinence-based programs in place of 
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scientifically based sex education.185 Rather than trying to encourage sex education programs 

based on science, HHS is trying to divert funding away from science-based programs to 

abstinence only programs that are untested and not evidence-based.186  

The Teen Pregnancy Prevention Program (TPPP) was established in 2010 to fund a wide 

range of medically accurate programs to reduce teen pregnancy that would build the evidence 

base and encourage the replication of effective approaches.187 TPPP was designed to support 

research and create programs that provide needed reproductive health information to young 

people in a manner that is empowering and informative. The program emphasized community 

collaboration and involved youth assessments and evaluations to coordinate messages across 

gender.188  

In May 2017, HHS announced it would terminate the TPPP program and informed all 81 

grant recipients that their grants would be terminated three years into the five-year grant period, 

jeopardizing the scientific findings of five-year projects.189 Following several lawsuits, HHS was 

ordered to accept and process grantees’ year-four funding applications.190  

In the meantime, unable to end the program, the Administration has been trying to 

repurpose TPPP through future grants. It has released new Funding Opportunity Announcements 

(FOA)  that would require a lower rigor for evaluation and push grantees to abstinence-only 

programs, also known as “Sexual Risk Avoidance.”191 These FOAs have been the subject of 

ongoing litigation, but the Administration seems determined to continue this approach192 despite 

the fact that government funding policies that promote a moral viewpoint rather than adopting a 

public health approach have been widely rejected by medical and public health professionals as 

harmful and threatening to fundamental human rights to health, information, and life.193  
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VI. Helms Amendment and the Global Gag Rule 
 

The U.S. continues to implement and enforce the Helms Amendment to the Foreign 

Assistance Act, 194 a law intended to prohibit foreign aid extended by the United States from 

being used to pay for the use of abortion “as a method of family planning.” In practice, the 

Helms Amendment is used to justify a complete ban on using federal foreign aid for abortion 

care.195 

 In its 2016 report, the Working Group encouraged the U.S. to repeal the Helms 

Amendment and clarify that under the Amendment funding for abortions is permitted in 

instances where a pregnancy results from rape or incest, endangers a woman’s life or health or 

involves severe fetal impairment.196  

Rather than repealing Helms, in 2017 the U.S. increased restrictions on abortion funding 

with the adoption of the Protecting Life in Global Health Assistance policy, also known as the 

Global Gag Rule.197 The Global Gag Rule prevents foreign nongovernmental organizations that 

receive U.S. global health assistance from providing legal abortion services or referrals and 

prohibits advocacy for abortion law reform, even if done with the NGO’s own, non-U.S. 

funds.198 The rule only allows for exemptions in cases of rape, incest, or life endangerment.199 

Unlike previous versions of the Global Gag Rule, which only applied to international family 

planning funding, the Trump Administration expanded the rule to apply to all $8.8 billion in U.S. 

global health funding annually, including HIV and AIDS funding, health systems strengthening, 

and water, sanitation, and hygiene programming.200 In March 2019, Secretary of State Mike 

Pompeo announced that the rule would be expanded to deny “assistance to foreign NGOs that 

give financial support to other foreign groups” that provide abortion care.201 
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Previous implementation of the Global Gag Rule in its unexpanded form saw devastating 

impacts including clinic closures, loss of family planning services, weakened HIV/AIDS 

prevention services, an increase in maternal deaths, and an increase in abortions, many of them 

unsafe.202 The current expanded rule has created broad confusion about how it is applied, has led 

to over-implementation driven by organizations’ fear of losing funding, and has created a 

chilling effect on health service delivery and civil society dialogue and advocacy.203 Marie 

Stopes International and International Planned Parenthood Federation, two of the leading 

international aid organizations most impacted by the rule, estimate that they will forego a 

combined $180 million dollars in aid, resulting in thousands more maternal deaths, unintended 

pregnancies, and unsafe abortions.204 

CONCLUSION 
 

At the conclusion of its 2015 visit to the United States, the Working Group expressed 

concern over a range of “’missing’ rights and protections” for women in the United States, 

including accessible reproductive health care, and the extent to which the U.S. lags behind in its 

respect for international human rights.205 The Working Group noted that these gaps in protection 

impact all U.S. women, and especially women of color, low-income women, LGBTQIA+ 

individuals, and women with disabilities.206 As detailed in this report, the conditions for securing 

these rights have worsened considerably since 2015. 

As a follow up to its 2015 visit to the United States, we respectfully urge the Working 

Group to note concern with the retrogression surrounding the reproductive rights law and policy 

landscape in the United States and remind the U.S. of its obligations to ensure women’s rights to 

equality and non-discrimination, and their rights to reproductive and sexual health. Further, we 
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respectfully urge the Working Group to specifically recommend that the United States improve 

access to health care, including contraceptive care and abortion care; take steps to improve 

maternal health outcomes and reduce maternal mortality rates, including racial disparities in 

maternal health outcomes; implement and fund evidence-based sexual education programs; and 

repeal restrictions on global aid that hurt women and families. 
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