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Summary
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General statements

States

Argentina
Sr. Presidente,

La Argentina considera que un futuro tratado, con un texto equilibrado y coherente y que
pueda ser efectivamente aplicado, podria contribuir a garantizar medios efectivos de
prevencion, proteccion y reparacion para quienes hubieran sufrido vulneraciones de los
derechos humanos relacionadas con actividades empresariales. Asimismo, un futuro tratado,
podria asimismo resultar un instrumento Util para la proteccion de los derechos
fundamentales de los y las trabajadoras.

Es necesario sin embargo que el instrumento juridicamente vinculante no implique una
duplicacionde las normas e iniciativas pertinentes existentes y seacoherente conellas, como
las resoluciones del Consejo de Derechos Humanos y las organizaciones regionales, los
tratados de derechos humanos, los Convenios de OIT que protegen los derechos
fundamentales deltrabajo, los Objetivos de Desarrollo Sostenible, las Lineas Directrices de
la OCDE para Empresas Multinacionalesy, especialmente, los Principios Rectores sobre las
Empresas y los Derechos Humanos.

Con los Principios Rectores sobre Empresasy Derechos Humanos, los Estados miembros de
las Naciones Unidas han afirmado que las empresas tienen una responsabilidad de respetar
los derechos humanos, no causando dafios, y haciendo frente a impactos negativos, sin
importar su tamafio, su sector, etc.

Cabe mencionar quelos abusos de derechos humanos perpetrados por empresas impactan de
distinta manera en los diferentes grupos sociales y en algunos casos de manera
desproporcionada, por lo que los Estados tenemos unaobligacién de prestar especial atencién
a los sectores sociales y personas que han sufrido formas de exclusién histdrica. En este
sentido, la Argentina observa que no se encuentra mencién en el texto del borrador a las
personas LGBTI, quienes dentro del campo de empresas y derechos humanos, suelen sufhr
discriminacion y violenciaen eltrabajo.

Cabe destacar positivamente laincorporacion en el preambulo de la referenciaa la Agenda
2030, yaque las empresastienenun papel clave que desempefiar en el desarrollo sostenible
y equitativoparatodosy todas, asicomo también destacar el parrafo donde se incorporael
rol de los defensores de derechos humanos y, finalmente, la mencién a la necesidad de la
incorporacién de la perspectiva de género por parte de las Empresasy los Estados.

Consideramos que las actividades de las empresas, especialmente las de caracter
multinacional o transnacional, pueden llegar a estar en el origen de dafios ambientales que
terminan teniendoun impacto y consecuencias negativas, tantodirectas como indirectas, en
los derechos humanos.

Por otro lado, notamos que elandlisis de los informes presentados por las Naciones Unidas
sobre las sesiones del Grupo de Trabajo, asi como los documentos oficiales sobre la posicion
Argentina ante las rondas de negociacion, denota que la cuestion laboral no ha sido
contemplada en profundidad.

Finalmente, destacamos la modificacién propuestaal art. 14.1 in fine, en tanto se eliminaen
el proyecto revisado la referencia expresaal respeto al principio de no intervencion en los
asuntos internos de otros Estados, sin conocerse los fundamentos de dicha supresion, lacual
se consideranoaconsejable.

Muchas gracias.

Brazil

Thankyou, Chair-rapporteur,



A/HRC/49/65

Brazil is pleased to, once again, take part in the discussions of the Open-Ended Working
Group on the elaboration of an international legally binding instrument on transnational
corporations and other business enterprises with respectto humanrights. We thank the Office
for their efforts in organizing this meeting in person, despite the challenges arising fromthe
covid-19 pandemic.

2. We thank Ambassador Emilio Rafael Izquierdo Mifio for his work as the chair of the
Working Group, as well as the delegation of Ecuador, for presenting the third revised draft
of alegally binding instrument.

3. We welcome the opportunity to engage in direct and substantive intergovernmental
negotiations in this session. We believe it can contribute to pave the way for a renewed
participation of states in this process.

4. Brazil remains engaged in the discussions on a possible binding instrument on business
and human rights. We are committed to addressing the gaps in the international normative
framework regarding the protection of victims of human rights violations and abuses in the
context of business activities.

5. We reaffirm our understanding that the UN Guiding Principles on Business and Huran
Rights, adopted by consensus by the Human Rights Council, constitutes the fundamental
reference for our substantive discussions.

6. We commend the efforts undertaken by the Chair-Rapporteur to address the various
concerns expressed during and after the 6th session ofthe OEIGWG.

7. While acknowledging the progress made, we believe that there are significant challenges
to be addressed in the current draft, in orderto achievea balanced and effective text.

8. We are disappointed that most of our proposed amendments could not yet be
accommodated into the text. We also note that new issues have been included in the third
revised draft which will need further detailed consideration.

9. As we stated during the last session of the Working Group, we need to find the right
balance betweenthe proposed rights and obligations in the draft, if we want an effective and
viable instrumentthat can be adopted by a representative group of countries. We should strive
to adopt standards that protect human rights but do not hamper business activities. At the
same time, we need to ensure that the new provisions can be effectively implemented onthe
ground - including avoiding excessive burden upon states, particularly in the case of
developing countries.

10. During the next few days, we will seek to address our concerns in a constructive and
pragmatic manner. We believe it is important to clarify a number of key issues in order to
ensure an adequate balance between rights and obligations. To that effect, we need a more
concise and less prescriptive text, that sets outprinciples and standards, butdoes not inpose
detailed procedural rules upon states. As the text stands now, it hampers business activities
and overburdenstates, especially in the case of developing countries.

11. Atthis stage, we would like to raise 6 main points:

(i) we commend the suggestions thatwere incorporatedin Article 1in an attempt to increase
accuracy in the definitions in the draft, including with regards to the terms "victim" and
"human rights abuse”. We still think, however, that we need greater clarity and legal
certainty, forand effective instrument.

(i) it is crucial to clarify further that thestate parties to the instrument would be accountable
only to the binding international human rights standards contained in the treaties that they
have agreedorto which they have acceded.

(i) we are convinced that the instrument should place its focus on the most serious or
substantial human rights abuses that may arise from business activities. This important
distinction would help to ensure that the instrument is not misused, becoming a tool for
lawfare orotherdeleterious practices.

(iv) as it stands, the draft is overly prescriptive, setting out excessively detailed procedural
rules for prevention, mutual assistance and cooperation, among other topics. We share the
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view that such issues are relevant to the draft, but we must bear in mind the nature of the
instrument.

(v) we remain concerned with the absence of any reference to the principle of
subsidiarity/exhaustion of local remedies as a prerequisite for the application of the
jurisdictional rules established in the instrument. The proposed text is largely unworkable,
leading to excessive costsand legal uncertainty to business activities.

(vi) we advise extreme caution when referring to environmental rights and environmental
measures. In our view, the conceptual basis for environmental measures should emanate from
the international legal framework that has been developed over the last 30 years to address
environmental issues, including climate change.

12. Given that this is the first opportunity for states to engage in direct substantive
negotiations with one another, Brazil wishes to reserve its position concerning the full tex
of the third revised draft. In particular, we reserve our position regarding the binding or
voluntary nature of the text. Whilst the issue underpins our discussions, a decision canonly
be taken afterassessing thefinal balance betweenrights and obligations.

13. As we see it today, the draft instrument before us remains a working document. Its
impacts on the ground and its legal implications to countries’ international commitments
under trade and investment agreements and disciplines at the multilateral, regional and
bilateral levels need stillto be assessed.

14. Brazil looks forward to the substantive discussions between states during the cunent
week.

Chile
Sr.Presidente

1 Agradecemos a la Alta Comisionada para los Derechos Humanos, Sra. Michelle
Bachelet, por las reflexiones compartidas en sus intervenciones de apertura de esta V11 sesion
del Grupo de Trabajo para la creacionde uninstrumento vinculante sobre derechos humanos
y conducta empresarial responsable.

Sr.Presidente

2. En concordancia conel compromisode Chile con los derechos humanos, nuestro pais
ha promovido de manera activa esta tematica que involucraa un actor clave de la sociedad
como son las empresasy su relacioncon las personas y las comunidades.

3. Haciendo suyos los Principios Rectores de Naciones Unidas, la Declaracion Tripartita
de la OIT y las Lineas Directrices de la OCDE, Chile ha hecho esfuerzos concretos por
disefiar politicas publicas para promover sus recomendaciones. Prueba de esto, fue nuestro
Plan de Accidn Nacional de Derechos Humanos y Empresas que entr6 en vigencia en 2017,
siendo el segundo pais en laregionen implementar esta iniciativa. Actualmente, seencuentra
en preparacionun Segundo Plan de Accion Nacional.

4, Este afio seha cumplidounadécadadel marco de referencia paratrabajar los derechos
humanos dentro del entorno empresarial y Chile reafirma su compromiso con los
instrumentos mencionados, recalcando que considera esta materia una politica de Estado. Por
lo mismo, cabe destacar que el Plan de AccionNacional de Derechos Humanos'y Empresas,
cuya finalidad es la implementacion de los Principios Rectores, se trata de una politica
publica de reciente implementacion. Justamente, su propdsito corresponde a instalar un
enfoque de derechos humanos en el quehacer empresarial, lo cual se seguird profundizando
en su segundaversion.

Sr.Presidente

5. Actualmente, nos enfrentamos al desafio de la reconstruccidén socio-econémica post-
COVID-19, y debemos enfocarnos en una recuperacion sostenible, inclusivay con una
perspectiva de derechos humanos. En este escenario, el compromiso empresarial debe estar
mas presente que nunca, por lo tanto, hacemos un llamado a todos los representantes del
mundo empresarial.
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6. En este especial contexto, Chile participa de esta negociacién con un animo
constructivo. Sin embargo, es importante tener presente la base de los Principios Rectores,
esperando que la posible creacion de un acuerdo internacional constituya una herramienta
para avanzar de manera mas arménica, como comunidad internacional, en el desarrolio de
unatematica relevante para las personas de caraa la recuperacion de la pandemia.

7. En concordancia con lo anterior, Chile reitera su posicién y hace presente que, a fin
de poderlograr consensos, la propuesta a discutir debeser realista en cuantoa sus estandares
y compromisos para los Estados, debe propender a la cooperacion internacional por sobreun
enfoquesancionador que vuelva impracticable la aplicacion del acuerdo, desincentivando su
adhesion. Porlo mismo, es de importancia subrayar los desafios legales que importaria esta
propuesta dentro de los ordenamientos juridicos de cada Estado.

8. Es fundamental que un acuerdo de esta naturaleza atienda, ademas, a un enfoque
inclusivoy colaborativo, por sobreunamirada confrontacional. Para esto, se deberecoger la
posicion los distintos actores de interés: empresas, sociedad civil y por cierto los Estados,
sOlo asise avanzara en laconformacidnde unabase transversaly legitimada que permitird a
futuro consolidaratin mas eldesarrollo global de la proteccién de los derechos humanos en
el &mbito empresarial.

9. Debemos recordartambiénque elcamino arecorrer en la materia es adn largo parala
mayoria de los Estados y, por lo mismo, creemos que, conanterioridad al establecimiento de
mayores estandares de cumplimiento, es esencial considerar las diferentes realidades
juridicas que confluyen respecto de cada pais, por lo que proponemos enfocar, en un primer
momento, nuestros esfuerzos en la promocién de una cultura de respeto a los derechos
humanos por parte de las empresas, tarea que consideramos se encuentra ain en desarrollo
tanto anivelinternocomo externo.

Muchas gracias.
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4.  China, the People’s Republic of
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Colombia
Gracias Sefior Presidente.

La delegacionde Colombia lo felicita por presidir estasesiondel grupo de trabajo, y agradece
la presentacionde esta tercera version del texto a ser considerado.

A diez afios de la adopcion de los principios rectores, su reconociendo y practica cobran
mayor vigencia en los esfuerzos por impulsar la economia mundial impactada por la
pandemia del COVID-19.

Desde la adopcion de los Principios Rectores sobre empresas y los derechos humanos en
2011, por parte de las Naciones Unidas, Colombia viene adelantando untrabajo continuoen
su promocidn y aplicacion.

En elafio 2020 el gobiernodel Presidente Duque adopto el segundo Plan Nacional de Accion
en Derechos Humanosy Empresas, con el objeto de garantizar que:



A/HRC/49/65

(i) el Estado Proteja los derechos humanos en el contexto de la actividad empresarial, (ii) se
respeten estos por parte de las empresas y, (iii) se cuenten con mecanismos eficaces para
reparar las afectaciones a los mismos.

El caractervoluntario de los Principios Rectores ha sidoun factor clave para suaceptaciony
reconcomiendo,

Colombiano continua estudiando el alcance y el eventual valor agregado de un instrumento
vinculante en materia de derechos humanosy empresas, asi como las sinergias que pudiera
tener dicho instrumento con otras iniciativas e instrumentos internacionales en materia de
derechos humanos.

Es importante adelantar un juicioso analisis del impacto de un acuerdo internacional
vinculanteen materia de derechos humanos y empresas enrelacidn con los flujos comerciales
y de inversién internacionales, asi como en relacion con los Acuerdos Internacionales de
Libre Comercio, los Acuerdos de Protecciony Promocion de Inversiones, y los Acuerdos de
integracion econdémicay comercial

Un instrumento internacional vinculante, como el borrador propuestoa este grupo detrabajo,
debe sermuy claro y preciso encuantoa los aspectos relacionados con la responsabilidad de
los Estadosy de las empresas y sus alcances.

Continuaremos haciendo seguimiento a los desarrollos del actual periodo de sesiones del
grupo de trabajo y estaremos atentos a sus resultados.

Muchas gracias.

Cuba
Sefior Presidente:

Al iniciciar esta nuevasesion del Grupo de Trabajo, lo felicitamos por su eleccion, y le
aseguramos nuestraparticipacion constructiva.

Cuba reitera su compromiso con el avance hacia la adopcion de un documento vinculante
sobre la regulacion, en el Derecho Internacional de los Derechos Humanos, de la actividad
de las corporaciones transnacionales y de otras empresas con ese caracter.

El alcance del documento que negociamos debe estar en estricta conformidad con lo
establecido en la resolucion 26/9 del Consejo de Derechos Humanos. Observamos con
preocupacion que este es un problema adn noresuelto, y que de mantenerse atentaria contra
la razén de sery la esencia misma del proceso.

Sefior Presidente:

Resultanecesario adoptar medidas a escala internacional, y crear mecanismos efectivos que
garanticen que aquellas empresas transnacionales que sean responsables o complices de
haber cometido violaciones de los derechos humanos y delitos internacionales, sean
investigadas y enjuiciadas por los dafios contra las personas, el medio ambiente, y los
recursos de los paises.

Son muchos los ejemplos que reflejan la problematica actual del accionar de empresas
transnacionales y las diversas violaciones de derechos humanos que quedan impunes, en
buenamedida por carecer de unmarco legal internacional al respecto.

Por otra parte, las miltiples crisis sistémicas globales, agravadas por los insostenibles
patrones de consumo y produccion, por el orden econdmico impuesto al mundo, y por los
efectos de la pandemia de Covid-19, lanzan a miles de millones de personas alapobreza, a
la precariedad econdmica y social, y acentla la destruccion de los ecosistemas. Esto es un
caldo de cultivo para las violaciones de los derechos humanos, incluyendo el derecho al
desarrollo y aun medio ambiente sano.

Sefior Presidente:

Las deliberaciones de este Grupo son decisivas para avanzaren mecanismos de protecciona
las victimas ante las transnacionales, luchar contra la impunidad y asegurar la reparacion
efectiva.
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Paraello, se requerira lavoluntady la participacion constructiva de todos los estados y de la
sociedad civil.

Muchas gracias.

Ecuador
Sefioras y sefiores:

Me es muy gratoser parte de esteimportante eventoy deseo empezar por expresar misincero
agradecimientoatodoelequipode la Oficina del Alto Comisionadode las Naciones Unidas
para los Derechos Humanos por todos los esfuerzos y el respaldo que brinda al grupo de
trabajo en la tarea deelaboracionde uninstrumento juridicamente vinculante sobre empresas
y derechos humanos. También agradezco y extiendo mi reconocimiento al Representante
Permanente del Ecuador ante las Naciones Unidas en Ginebra, Embajador Emilio 1zquierdo
Mifio, por los esfuerzos que realiza en el ejercicio de la gratay compleja tarea de ejercer la
Presidenciay Relatoria de este Grupo de Trabajo.

También quiero saludar a los Estados, autoridades, organizaciones de la sociedad civil,
organismos internacionales, organizaciones intergubernamentales, funcionarios de las
Naciones Unidas y demds participantes que colaboran con este proceso y que han decidido
unirse aesta Séptima Sesidn del Grupo de Trabajo. Los aportes y comentarios manifestados
en las distintas sesiones, son fundamentales para el desarrollo del instrumento vinculante.

La realidad actual derivada de la pandemia global causadapor la COVID-19, ha resaltado las
desigualdades y la situacién de vulnerabilidad en la que viven millones de personas. En el
contexto empresarialy en las actividades comerciales seevidencia la creciente demanda por
el fortalecimiento del respeto, la promocidn, la proteccién y el cumplimiento de estandares
internacionales, que prevengan las violaciones a los derechos humanos y que garanticena las
victimas el acceso a la justiciay a la reparacion. Lamentablemente, las medidas voluntarias
siguen siendo insuficientes para proteger a las victimas de los derechos humanos, lo cual nos
exige avanzarcon esmero en la construccion de mecanismos de normas vinculantes.

El proyecto de este instrumento es también una granoportunidad para las empresas, puesto
que por medio de él podran fortalecer la seguridad juridica tanto a nivel nacional cono
internacional, haciendo que la competencia se mida en términos de eficiencia, calidad e
innovacion de sus bienes y servicios; y, al mismo tiempo, acercandolas a practicas basadas
en modelos internacionales en materia de proteccion ambiental, derechos laborales y
derechos humanos.

Sin duda, los aportes, sugerencias y propuestas de los participantes en esta reunion
fortaleceran el proceso de elaboracién de este instrumento, entendiendo que es preciso
continuar animandoa mas estados a involucrarse y participar en los debates de maneraabierta
y transparente. Sibien la fase deredacciénde este proceso puede resultar compleja, laamplia
participacion de los estados fortalece la confianza en los mecanismos internacionales y
generamayores beneficios, ya que estaconcebido desdeunavisiéndemocraticay plural.

Como en ocasiones anteriores, el Ecuador reitera que, en este proceso, el principio general
de complementariedad entre los estandares internacionales vinculantes y no vinculantes en
materia de empresasy derechos humanos es fundamental.

Mi pais agradece la voluntad y la responsabilidad con las que la Presidencia-Relatoria ha
dirigido este proceso de negociacion y espera que todos los actores participen activamente,
seinvolucrende manera constructivaen las negociaciones, y contribuyan con suexperiencia
al desarrollo normativo del derecho internacional de los derechos humanos, y asiavanzren
la elaboracion deeste instrumento.

Muchas gracias.

India
Thank You Chair,
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At the outset, India would like to thank the High Commissioner for Human Rights for her
openingremarks. We also congratulate you for your election as the Chairperson-Rapporteur
to steerthe proceedings of this session.

Mr. Chair,

2. Businessenterprises play a keyrole and impactthe lives of people with their activities.
The 2030 Agenda for Sustainable Development as adopted by the United Nation General
Assembly (UNGA) alsorecognises the business sector as a key partner for the United Nations
and governments to achieve the sustainable development goals. Considering the global
expansion of businesses, the international community has increasingly felt the need to
recognise the corporate responsibility of businesses to respect human rights.

Mr. Chair,

3. Atinternational level, deliberations have beennow goingon foralmost five decades
on the subject of regulation of the activities of transnational corporations so as to ensure
corporate social responsibility and respect for human rights. A significant achievement on
this subject was the adoption of the United Nations Guiding Principles on Business and
Human Rights by the United Nations Human Rights Council in 2011. As we celebrate the
Tenth Anniversary ofthe UN Guiding Principles on Business and Human Rights (UNGPs),
the obligation of protectingand respecting human rights in the businesscontext has assuned
greater significance, especially duringthe COVID-19 pandemic.

Mr. Chair,

4. As the largestdemocracy in theworld, protection of human rights has been an intrinsic
part ofthe Indian tradition. India’s rich cultural values are based onthe principle ofinclusive
development forall. India’s endorsement of UNGPs reflect our commitment that businesses
respecthumanrights. We have issued National Guidelines on Responsible Business Conduct
in 2019, which provides the framework on Business Responsibility Reporting in India that
takes into consideration the UNGPs and SDGs as its key drivers.

5. India has taken steps in streamlining of gender perspective in its business policies.
The Companies Act of 2013 mandates companies to spend at least 2% of their profits on
socially beneficial activities including promotion of gender equality, empowerment of
women and providing shelter forthe needy. Certain companies are also required to appoint
at least one-woman director on the board. As of 2021, the top 1000 listed companies are
required to file the Business Responsibility and Sustainability Report (BRSR) and
mandatorily file the same from FY 2022 onwards.

6. India has also beenworking ona National ActionPlan on BHR at the domestic level

7. These initiatives at the national level in India complement already existing machinery
comprising of an independent judiciary, national and state commissions to monitor
compliance with human rights, legaland policy measures and an independent media.

Mr. Chair,

8. This Open-ended Working Group established pursuantto HRC Res. 26/9 of 2014 has
made significant progress sinceits first session.

9. In this context, we believe thatenhanced discussion and further clarity is still required
on a number of elements in the current draft text, including on scope, jurisdiction, rights of
victims, liability issues amongstothers. India reiterates its position that this instrument should
focus only on business activities of a transnational nature and not to national enterprises as
we already have domestic laws to regulate them. Such aninstrument needs to maintain a fine
balance with the socio-economic developmental concerns of developing countries and LDCs
on one hand while also making transnational corporations more responsible in the protection
of human rights. We believe, any international legal instrument needs to be flexible and
balanced so asto have thewidest possible acceptance that will ensure its effectiveness.

Mr. Chair,

11
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10.  We understand that the discussions and negotiations on this subject will be a long-
drawn process and are committed to engage in a constructive manner in the discussions over
this week.

Thank You.

Indonesia
Thankyou, Mr. Chair Rapporteur,

) We congratulate you for your re-election as Chair Rapporteur for this 7" session of
the Open Ended Intergovernmental Working Group (on transnational corporations and other
businessenterprises with respect to human rights). We trust thatyouwill continueto provide
leadership to guide the deliberation of this Working Group in an inclusive, comprehensive
and efficient manner.

) The need forbusiness to respect and conducttheir activities with dueregard to human
rights in indisputable. As well as the duty of state to regulate and monitor these business
activities in compliance with national laws and regulations including human rights standards
and provideaccess to justice and remedy for case of humanrights violations including those
that may arise in the framework of business activity.

) Indonesia is committed to the promotion and protection of human rights in the
framework of business activities. Therefore, we continue to promote the dissemination and
inclusion of human rights principles to business practices in the country. Ten years after the
endorsement of the UNGP by the Human Rights Council, Indonesia continues to take
important steps in its business and human rights policy development. These includes
establishment ofthe National Task Force on Business and Human Rights and the launch of
an online human rights’ duediligencetool for business entities, or PRISMA.

o With respect to access to remedies, Indonesia also continues to improve access
through both judicial and non-judicial mechanisms, under the Ministry of Law and Hurman
Rights.

o More recently, the Government is in the process of developing the National Strategy
on Business and Human Rights to improve the implementation of the UNGP at the national
level. The drafting of the National Strategy will be an inclusive process that involves all
relevant stakeholders, including government agencies, civil society organizations and
businessassociations.

Mr. Chair Rapporteur,

o Indonesia’s commitment is also shown in this process based onthe understanding that
this exercise aimed to elaboratean instrument thatwill provide a stronger foundation to guide
our efforts to achievesustainable development and socio -economic progress while continue
upholding human rights.

o We appreciate the efforts by theteamin preparing the third revised draft to serveas a
basis for this session’s deliberation. We take note some amendments that have been
introduced tothe text to continue improving coherence and consistency of the draft.

o Nevertheless, the text remains broad, while at the same time overly prescriptive and,
at times, problematic, such with the inclusion of customary international law to establish
criminal liability as can be found in Article 8 as wellas provision onadjudicative jurisdiction
and applicable lawwhich needtobe cautiously considered. We reaffirmour position that this
legally binding instrument should be able to provide certainty for all relevant stakeholders.
Therefore, it stillrequires further clarity.

o We also would like to once again recalls the importance to remain faithful to the
mandate of the Working Group as stipulated in Resolution 26/9, which expressly mentioned
that the legally binding instrument is to regulate activities of transnational corporations, and
in regard to other business enterprises, that it does not apply to local business registered in
terms of domestic law. This stipulation is unambiguous and therefore presented clear ambit
to the exercise. This is alsoa position shared by many states; however, this message continues
to be overlooked.
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o Lastly, the draft need to strike a balance between creating an international regulation
to respect and protect rights and ensuring access to justice and remedies, and the challenges
of creating a workable and implementable document taking into account the legal and
technical constraints posed by the differences in national legal systems.

) Therefore, the exercise shall aim to arrive at a legally sound, applicable and
enforceable instrument which thoroughly consider divergences between legal systens and
traditions particularly in jurisdictionand legal proceedings. In this context, a legally binding
instrument should aim at strengthening measures exists at the domestic level, and
strengthening international cooperation to ensure respect for human rights and access to
justice and reparation for victims in transnational business activities.

o (Finally, our delegation will participate and contribute constructively to this Session
of Working Group.)

I thankyou.

Iran

Mr. Chair-Rapporteur,

My delegation congratulates you for assuming the Chair of the Working Group and thank
you for presenting third revised legally binding instrumentto regulate, in international hurman
rights law, the activities of transnational corporations and other business enterprises.

Iran supports thework of Working Group andis of theviewthat the work of Working Group
shouldbe fully in line with mandate of Resolution 26/9;

We studiedthe third revised version of legally binding instrumentandstand ready to engage
constructively in elaboration of the draft during the 7" session of working Group.

We believe thatsetting a legal instrumentand implementing practical measures are important
to ensuring respect for humanrights bytransnational corporations.

There is no question that transnational enterprisesshould be expected to respect human
dignity and fulfiltheirrole in protection and promotion of the human rights in their business
activities. Meantime, transnational enterprises, including social platforms, should beako
expected to respectthe sovereignty andthe principle of non-intervention in the internal affairs
of other States;

Mr. Chair-Rapporteur

We recognize that transnational enterprises are key component for achieving to realization
ofthe right to development. The centric essenceto the realization of the right to development
as articulated in Article 1(3) of the UN Charter is to achieving international co-operation to
solve international problems and in promoting and encouraging respect for human rights and
fundamental freedoms for all. They should undertake duediligence in their role in this
important aspect of their business activities.

In this context, we would like to emphasize that such regulatory approaches not suffice to
secure victims of human rights without addressing the negative consequences of over-
compliance by transnational enterprises to the UCMs.

Unilateral coercive measures directly and indirectly impeded and continue to violate the
fundamental rights of targeted populations as well as impede the realization of all human
rights including but not limited to the right to developmentand and violated the noms and
principles of International Law.

Unlawful UCMs and subsequent compliance and over compliance by transnational
enterprises limit the ability of targeted populations to effectively enjoy their fundamental
rights.

We encourage the Working Group to pay due attention to this important aspect of the work
of transnational enterprises during the elaboration of the legally binding instrument.

I thankyou.

13
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11.  Japan

Japan is committed to the promotion and protection of human rights. In recognition of the
importance of advancing human rights even in the context ofbusiness and humanrights, we
support the UN Guiding Principles on Business and Human Rights (UNGPs) as endorsed by
consensus at the UN Human Rights Council. In 2020, Japan launched the UNGPs -based
National Action Plan (NAP) on Businessand Human Rights. We furtherintendto continue
to promote and protecthuman rights in business activities through the steady implementation
of the NAP. Of course, we consider it crucial that all States and stakeholders take tangible
actions based on the UNGPs.

While we appreciate theefforts the Chairman-Rapporteur has made so far, Japan would like
to emphasize that it is a fundamental prerequisite that internationally legally binding
instruments regarding business and human rights are realistic, effective, and well balanced to
ensure that many States canagree on their basic contents. This means that such instrunments
must reflect the views of the greatest possible number of stakeholders and governments, each
of whomare responsible for people faced with greatly varying circumstances. To achieve
this when formulating such instruments, it is necessary to have a wider range of relevant
States and stakeholders discuss any proposed drafts and to undertake a consensus-building
process duringthe drafting process.

However, the current draft does not meet the above-mentioned prerequisite. Indeed, it
contains fundamental flaws in various provisions, such as the ones concerning: consistency
with international agreements concluded by each State; the scope of rights to be remedied;
and procedures and methods to realize remedy, including the definition of the statute of
limitation. We are thus obliged to conclude that the current approachis not ideal to achieve
our common goals of promoting and protecting human rights in the context of business
activities.

In this context, we recognize that the United States has taken the initiative to address these
issues. Wehopethatvarious differences in positionwill convergeand that we will be able to
work towards anoutcome on which as many stakeholders as possible can agree.

Finally, we would like to conclude our statement by reaffirming our commitment to the
significant issue of respecting human rights in the course of business activities. We will
continue tostrive to promoteand protecthuman rights in this field in the spirit of the UNGPs,
which reflect abroad consensus of relevant stakeholders.

12. Mexico
Sefior Presidente,

Agradecemos laconvocatoria a la séptima sesion del Grupo de Trabajo Intergubernamental
sobre las empresas transnacionales y otras empresas respectoa los derechos humanos.

Asimismo, agradecemos eltrabajo quela Presidencia a cargo de Ecuador, ha realizado en la
preparacion de la tercera versién revisada del borrador de instrumento juridicamente
vinculante, para consideraciénde los Estados aqui presentes.

México esta convencido de la importancia de promover el respeto y proteccion de los
derechos humanos en el contexto de la actividad empresarial. Por ello, ha acompafiado las
iniciativas que sobre este tema se han impulsado en los diversos foros internacionales,
incluyendo el Consejo de Derechos Humanos de Naciones Unidas; la Organizacion de
Estados Americanos; la Organizacion Internacional del Trabajo; el Pacto Mundial de las
Naciones Unidas (Global Compact) y la Organizacién para la Cooperacion y Desarrollo
Econdmicos.

Como lo hemos manifestado con anterioridad, México considera positivos los principios y
lineas directrices adoptadas en dichos foros, como herramienta practica para que, tanto
Estados como empresas, pongan en practica medidas de prevencidn, proteccion, mitigacion
y reparacion, de conformidad con los Principios Rectores de Naciones Unidas sobre
Empresas y Derechos Humanos y que los Estados adapten su legislacion interna para tal fin.

Estamos conscientes de que existen practicas empresariales nocivas que tienen imp actos
negativos en la poblacion de nuestros paises y que pueden afectar, de manera directa o

14



A/HRC/49/65

13.

14.

indirecta, el pleno gocey disfrute de los derechos humanos. Para ello, se requiere contar con
reglas claras paraque las compafiias nacionales y transnacionales se conduzcan de manera
respetuosa de los derechos humanos y hagan frente a las consecuencias negativas sobre éstos.

Es justamente en este sentido que un instrumento juridicamente vinculante puede abonar a
unamayory mejor proteccionde los derechos humanos, incluyendoelaccesoa la justiciay
a medios de reparacion para las victimas. Sin embargo, para lograr ese objetivo comin,
resulta importante que eltexto logre recoger las preocupaciones y sugerencias expuestas por
los diferentes actores involucrados de manera balanceada; que las reglas sean precisasy den
certeza juridica; y que entendamos y discutamos cuando se trate de normas ya previstas en el
derecho internacional o en nuestro derecho interno o, en cambio, cuando nos encontrenos
frente anormas que respondan al desarrollo progresivo del derecho internacional.

Consideramos que el texto alin esta sujeto a mejoras y a establecer cuestiones que, dada su
naturaleza juridica, requieren un analisis minucioso que incluya terminologia inteligible a
nivel internacional. Aln persisten en el texto ambigiiedades o imprecisiones en cuestiones
sustantivas importantes referentes a la jurisdiccion, responsabilidad juridica, obligaciones y
responsabilidades, que esperamos poder solventar en esteperiodo de sesiones.

Como siempre, Sefior Presidente, México adoptara una posicidn constructivaa lo largo de
las consultas.

Muchas gracias.
Namibia
Thankyou Chair,

Namibia joins others in congratulating you on your assumption of the role as chairperson-
rapporteurand wish yousuccess with your task.

May we also take this opportunity toexpress our sincere gratitude for yourtireless efforts in
ensuring that we continue with the important mandate bestowed upon us by Human Rights
Council Resolution 26/9. We particularly thank you for the early release of the third draft,
which in ourview succinctly incorporates some the views expressed during our discussions
at the 6th Session of the intergovernmental Group last October. Ofcourse there is room for
improvement, but the third draft represents progress, and it is a strong basis for further
discussions on how we can address the challenges surrounding human rights violations or
abuses induced by thebusiness activitiesand our attempts to provide remedies to those who
have suffered harmas result of the human rights abuses.

We further welcome the initiative toappoint a Group of Friends of the Chair, we believe this
is a positive step towards building consensus in this process.

Mr. Chair,

The Working Group, notwithstanding the work ahead, has indeed made progress since its
inception and we must jealousy guard against attempts to undermine or undo this process.
We have witnessed over the years the number of States, NGOs and other stakeholders who
have thrown their weight behind this process which underscores the importance these
intergovernmental negotiations. We therefore welcome the participation of accredited NGOs
and CSOs during this session of the Working Group and look forward to constructive and
fruitful discussions with all participants. Namibia as per usual practice will constructively
engage in the negotiations.

I thankyou.

Pakistan
Thankyou, Mr. Chair,

We congratulateyou on your electionas the Chairperson Rapporteur of this Working Group
and appreciate Ecuador for its stewardship.

Wealso thank the High Commissioner for her opening remarks.
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We reiterate support for the Working Group’s mandate in line with HRC resolution 26/9. We
underscore the need for wider consultations aimed at developing broader consensus on key
contours ofalegally binding instrument such as scope, applicability, remedy, legal liability
and adjudicativejurisdiction.

Business activities play an imperative role in augmenting state’s role to build societal
resilience, provide livelihoods, promote socio-economic development and achieve progress
towards 2030 Development Agenda. COVID induced socio-economic challenges have
further reaffirmed this role in stimulating the economic growthand help meeting basic needs
of individuals.

We acknowledge the contributions of TNCs including as part of their corporate socil
responsibility to promote people’s welfare. However, finding the right balance between
profitability and respecting human rights remains a challenge.

Primary responsibility for ensuring respect for human rights rests with the State. However,
civil society organizations, TNCs, SMEs and other influential actors have a critical role in
supporting the effective implementation of State’s humanrights agenda.

Deliberations on ensuring respect for human rights responsibility by TNCs have gained more
urgency and relevance recently due to:

One; theirgeographic spread, transboundary nature of operations, and substantial influence
as some of these corporations have more annual turnover than a number of developing
countries.

Two; difference of laws where these TNCs are based and operating create legal gaps which
are often exploited especially in cases of trade dis putes.

Three; driven by profits, TNCs may engagein activities whichharmpublic interestor cause
damage to environmentand eco-diversity.

While negotiating instrument, differentiating between TNCs, Small, Medium Enterprises
(SMEs)and localbusinesses is essential.

The structure of these organizations besides level of operations, availability o f resources and
most importantly the capacity to influence is drastically differentfromTNCs. SMEs and local
businesses mostly operate within a designated territory and come under regular legal and
administrative scrutiny of concerned state, including for alleged human rights violations.

The impact of COVID-19 on TNCs and SMEs is also disproportionate with more negative
consequences for SMEs and local operatives. Although stimulus packages have been
provided across the globe but proportionally TNCs have been the largest beneficiaries of
these incentives. SMEs especially in developing countries have been affected badly and are
unable to cope with current challenges.

Keeping in view theserealities, my delegation believes that the focus of the instrument should
remain limited to the activities of TNCs only.

We assure the Chair of our constructive engagementand contribution.
I thankyou Mr. Chair.

15. Panama
Gracias Sefior Presidente,

En nombre de mi delegacion, permitame felicitarlo porsu eleccién como Presidente -Relator
de este Grupo de Trabajo Intergubernamental de Composicion Abierta y agradecemos la
presentacion del tercer proyecto revisado del instrumento juridicamente vinculante para
regular las actividades de las empresas transnacionales y otras empresas en el derecho
internacional de los derechos humanos.

Panami esté firmemente comprometida con la proteccion de los derechos humanos, el
desarrollo normativodel derecho internacional, la promocidn del multilateralismo inclusivo,
y el respeto a la institucionalidad y las decisiones adoptadas por el Consejo de Derechos
Humanos.
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Es por ello que mi delegacién participara en esta reunion con un espiritu abierto y
constructivo para honrar el mandato que se nos ha confiado en virtud de la resolucién 26/9
del Consejo de Derechos Humanos.

Sefior Presidente,

Nuestros debates de esta semana adquierengran relevancia al producirse en unmomento en
el que el mundo se enfrenta a una convergencia de crisis, que van desde la pandemia del
COVID-19 hasta la crisis climatica, la desigualdad, la discriminacién de género y racial
generalizada, la reduccion del espacio civico y los costos humanos de los avances
tecnoldgicos, ambitos en los cuales tanto los Estados como las empresas desempefian un
papelclave.

La Declaracion Universal de los Derechos Humanos nos recuerda que tanto los individuos
como los drganos de la sociedad deben promover el respeto de los derechos humanos y las
libertades fundamentales.

La elaboracidndelinstrumento juridicamente vinculante constituye el reflejo de la conciencia
socialdelimpacto de las actividades empresariales, a lo largo de las cadenas de valor, en las
personasy el planeta, asicomo la profunda asimetria entre los derechos humanos, el trabajo
decente, el medio ambiente y los intereses empresariales.

En este afio que conmemoramos el primer decenio de aplicacion de los Principios Rectores
sobre las Empresas y los Derechos Humanos se puso de manifiesto que los enfoques
voluntarios no son suficientes por si solos, y que son muchos los retos que atn quedan por
delante para prevenir y subsanar los abusos cometidos en este contexto y garantizar a las
victimas unamayor rendiciénde cuentas y accesoa recursos adecuados y efectivos.

En este sentido, consideramos que el instrumento juridicamente vinculante debe
complementar y reforzar las normas existentes en esta materia, incluyendo los propios
Principios Rectores, con una perspectiva de género, atendiendo las necesidades especificas
de determinados grupos como las mujeres, los nifios, los pueblos indigenas, entre otros, y a
su vez debe contribuir a la transicion hacia un modelo de crecimiento econémico s
incluyentey sostenible.

En cuantoaltexto que nos ocupa, observamos complacidos que sehanincorporado varias de
las propuestas y observaciones formuladas por mi pais duranteel Gltimo periodo de sesiones
de este Grupo de Trabajo Intergubernamental de Composicion Abierta, y aprovecharenos
esta ocasion para presentar algunos comentarios adicionales.

Sefior Presidente,
Le auguramos el mayorde los éxitos en la conduccion de nuestros trabajos.

Muchas gracias.

Philippines
Thankyou, Chair.

The Philippines recognizes the work of Ecuador, as Chair of the Open-Ended
Intergovernmental Working Group, for shepherding this process which leads us now into
discussions on the third revised draft Legally Binding Instrument (LBI).

As one of the 20 countries that voted in favor of HRC resolution 26/9 of June 2014 which
established the Working Group and its mandate, the Philippines reaffirms its support for this
process.

We thankthe Chair for reflecting a number of recommendations and proposals made by the
Philippine delegation, particularly on Articles pertaining to legal liability and the definition
of victims.

However, we are concerned that the heart of the mandate of HRC resolution 26/9 which
expressly limits the scope of the LBI to the activities of TNCs and OBEs, remains
unaddressed, diffusing the focus of the LBI instead on all businesses. We reiterate in this
regard our positionontheneedto revert or limit the scope ofthe LBI strictly to the activities
of TNCs and OBEs, consistent with the original mandate.
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We also reiterate the need to preserve policy space onthe grant of incentivesand discretion
by states onexemption of certain small and medium-sized enterprises fromobligations with
the aim of minimizing additional administrative burdensto this sector.

The Philippines underscores the need for our discussions on the LBI to continue to be
inclusive and, as such, provide opportunity for different sectors of the civil society including
the academe, religious groups, and civil society organizations to be involved in the
discussions toward harmonizing and establishing consensus.

We should also ensure that the provisions of the LBI on providing safeguards against all
forms of discrimination apply across different vulnerable and marginalized groups.

We wish to assure the Chair of the Philippines’ continued constructive engagement in this
process.

Thankyou, Chair. END.

17. Russian Federation
bnaronmapro Bac, rocriomin [peacenatens,

B n1aHHOM BBICTYIUIEHHHM KpaTko 0003HauuM psi OOLIMX TMOXOJO0B, HMEOLHX
MPUHLKITHAIBHBINA XapakTep, U3 KoTopbix Poccuiickas @epepauns OyAeT UCXOIUTh MpU
00CY KIeHUN KOHKPETHBIXITOJI0KESHHH P OEKTa.

He 6e3 coxanenus BBIHY KICHBI KOHCTATUPOBATDH, YTO ITPOCKT KOHBCHIMHN KOHUCTITYAJIbHO
IIpeTepIe UL HEMHOTOYHUCIEHHBIE U3MEHEHUA 110 CPaBHEHUIO C €0 IIPOLUIOTO/HeN
penakuueii. Poccuiickas @enepanus xotena Obl BHOBb IIOBTOPUTH paHee HEOIHOKPATHO
BBICKA3BIBABIIYIOCS TIO3UIIUIO OTHOCHTEIIHFHO HEOOX0 MM OCTH CYKeHHs cepsl Oy aymmero
M€y HApOAHOTO JOT0BOPa IO 3aIHUThI IIPaB Y€JIOBEKA IIPH O CYLIECTBICHUH JEATeIbHOCTI
THK.

B 9710ii cBsA3M X0oTennm OBl BHOBb YNOMSHYTh LIeJb, JUII KOTOPOW OblIa yupeKIicHa
MesxrocymapcrseHHas pabodasrpymma. CorniacHo pesomormu CoBera o IpaBaM 4 eIoBeKa
26/9 B wMaHgaT ['pynmbl BXOJUT «pa3paboTKa MeEXIyHapOIHOTO HOPHINIESCKA
CBSI3BIBAIOIETO TOKyMEHTa JUISI PETYIMPOBAHMS B MEsKIy HAPOJHOM IIpaBe IPaB UeJIoBeKa
JIeSITeNbHOCTH TPAHCHALMOHATBHBIX KOPIIOpAaLMi U ApYTUX npeaupusatiit». IIpu stom B
caMOW pe30JIOLMU JONOJHUTEIbHO YTOYHEHO, YTO MOJ «APYTHMMH MpPemIpUsTIMID
MIOHUMAIOTCS «BCE P EANPUATHSL, KOTOPbIE B CUITy CBOSH OTI€p aTUBHOM IESITEJILHO CTU UMEIOT
TpAaHCHAIMOHAJBHBIA XapakTep M HE  OXBAaTbIBAlOT MECTHBIE MNPEIIpHUITHS,
3aperucTpUpOBaHHBIE B COOTBETCTBUU C BHYTPEHHUM INpaBom». CrieloBaTeNbHO, T00bIe
MONBITKM HMCKYCCTBEHHO pacIIUpuTh cdepy oxBaTa OyAyIIero AOKyMEHTa MPSIMO
npotuBopeuar pemrennto CoBera 1o npasam desioBeka 2014 . ¥ CMBICITY, KOTOPBIA B HETO
3aKJ1a bl BaJIM FOCY Jap CTBA-UJICHBI.

K TakuM moTBITKAM MOYKHO OTHECTH, B YaCTHOCTH PACIPOCTPAHCHHE ACHCTBUS JOKYMEHTA
Ha TpeAnpHHUMATENbCKYIO IEATeNIbHOCTD FOP MY CKHUX JIUL O€30 THOCHUTEIbHO HAJINYKS B
Heil THOCTPaHHOro dJieMeHTa. B poekTe Tarke coxpaHeHa KOHCTPYKLIMS [UTs TP MBIICUCHHUS
K OTBETCTBEHHOCTH () M3MYE CKHXJTHII.

ITpu 3TOM coieprKaHue TEPMUHA K ITPESAITP HHUMATeIbCKasl IS TeJIbHOCTh) B HOBOH P e IaKiin
OpEeTepIeNo HU3MEHECHHS JAJIeK0 He B JIydllylo cTopoHy. IIpenmpuHUMAaTeIbCKAs
JIeSITeNIbHOCTh B 3HAYSHUH Oy yI1Iero JJOKyMEeHTA He OTpaHuyieHa HH 10 LIeJISIM, HU 110 BUZRM,
HU 110 CyOBEKTHOMY cocTaBy. DaKTHIECKH TF00ast ACSTEIHLHOCTE MOXKET OBITh PAaCCMOTpEHA
B Kau€CTBE NP e P MHUMATEIbCKOH.

Bo3HuKaOT COMHEHUS OTHOCUTEIBHO uenecooGp A3HOCTU OCTABJICHUA B ITPOCKTE JOKYMCHIA
OMpEACJICHUSA HHCTUTYyTa «IIPCANTPUHUMATCIILCKAA ACATEIIbHOCTL» B TAKOM «Pa3MbITOM»
BUIC B IPpUHIMIIC. bonee TOTO, B I€JIOM BBI3BIBACT BOIIPOCHI YPE3MEPHO HalOKPII}'I OXBar
KOHBCHIIHH, KOTOpLII‘/'I SIBHO HE OTBCYACT II€PBOHAYAJIbHBIM LEJISIM DTOT'O JOKYMEHTA.

[o-npexHeMy He ycMaTpuBaeM ONPaBIaHHOCTH pa3pabOTKU JOKyMEHTa, B OOJIbIIMHCIBE
CBOEM IOCTPOECHHOTO Ha TMOATBEP)KICHUHU 0053aTENBCTB IOCY IapCIB, KOTOPhIE OHM YKe
B34JM Ha ce0s B paMKax ApYTrMX MHOTOCTOPOHHHUX MEXaHU3MOB, B TOM 4YHclie Ha OoJliee
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BBICOKOM ypOBHe. PaccmaTtprBaeM 3T0 Kak IMOX0/1, BIEKY I OcIa0IeHIe UM SFOLIerocs
peXK1Ma 3aIUTHI TPaB YeJIOBEKA.

B 3TOM KOHTEKCTE OT/ICIILHO CTOUT OTMETUTh, YTO 3aKPEIUICHHE T.H. «IKOJIOTHYECKUX ITPAB
B JIOKYMEHTE OT PEJAKIHH K PEIAKIIMYA CTAHOBHTICS Be 0 0Jiee e TabHbIM.

Ucxomum w3  TOrOo, dYTO0 0OCYXJeHHE OO0O3HAYCHHOTO MHOTOO0Opa3usl 3alIUThl
«OKOJIOTUYECKUXTIPaB» MPHU TOM IIOHUM aHUH, YTO 3Ta KATCTOPU ITPAB B HACTOAIEE BPEMA
HE UMeeT 0O METIPH3HAHHOT O OTIP €NICJICHHSI, HE M OJKeT BXOJUTh B MaHaT PaGoueii rpymmbL

B 10 Xe Bpems B TeKCTe IOKyMEHTa OCTABJIE€H OTAEJbHBINA aKUEHT Ha BO3MOXHOCTb
MIPUBJIEYEHHUS K OTBETCTBEHHOCTH 32 HapyIleHHE MEKIy HapOHOr0 I'yMaHUTapHOTO MPaBa.
B 3TOM cBeTe cunTaeM BasKHBIM U JIaJie€ HACTauBarTh Ha TOM, YTO BOIIPOCHI MEKIyHAPOIHOTO
TYMaHUTAPHOIO IpaBa JOJDKHBI OBITh BBIBEIEHBI «3a IPEAENbl» pa3padarsiBaeMOoro
JIOKyMEHTa. B 1efoM e HMCX0IUM M3 JOCTATOYHOCTU yXKE HMEIOLINXCS MEXaHH3MOB
obecnieueHust COOIIOIEHUS MK TyHaPOJHOTO Iy MaHUTAPHOTO TIpaBa, 3a CUeT NOBBIIIEHHE
3 P eKTUBHOCTH KOTOPBIX U IOJDKHA PA3BUBATHCS JaHHAS OTPACiIb MEXKAYHAPOAHOrO MPaBa.
He moanepsxnBaem co3aHne NCKY CCTBEHHBIX «HAJICTPOCK» K CYLIECTBYIOLIEMY PEXUMY, B
TOM YHCJIE 32 CUET PACCMATPHUBAEMOTO JOKYMEHTA.

B 10 e BpeMs oTMeuaeM, YTO COXpaHEHHE B MPOEKTe JAJIEKO HIyLIHX 00s43aTesIbCTB
roCyJapCTB OTHO CHUTENIFHO UX M€K Ty HAPOIHBIX JOTOBOPOB B TOPTOBOI ¥ MHBECTHIIMOHHON
chepe (kak JeHCTBYIOLIHX, TAK U Oy Iy IIIMX) TAKKe HE BBLACP)KUBAET KPUTHKH. B mpuHImie
BBIHECEHHUE IT0JJOOHO M TeMbI Ha 00CYKIECHHUE NIPH MOJTHOM OTCYTCTBUH B M EXK/Ty HAPOIHOM
WHBECTUIIMOHHOM TPaBe yCTOSBILErOCS TOHUMAHHUSI O TOM, B KAKOM 00beMe BO3MOXKHO
BJIMSHUE MpaB YeJOBEKA HA CO37aBaeMble MHBECTUIMOHHBIC PEKUMBI BUAUTCS, Kak
MUHHM YM, [P €K BPEMEHHBIM.

Co cBoeil CTOpOHBI, OOpaTIIM BHIMaHHE HA TO, YTO B CTaTh€ /7 BHOBB IIOSBHIIACH
KOHCTPYKIIHS « MTHBEPCHSI OpEeMEHH JOKa3bIBaHUS» (COIepKaach B Bepcuu JokymeHnTa 2019
r., omaako B pemakiuu 2020 1. otcytctBoBana). IloarBepikmaemM CBOIO TO3UIHIO O
HETPUEMJIEMOCTH JaHHOM KOHCTPYKIMH, NPSIMO MNPOTHBOpEYalleld Mpe3yMILHH
HEBHHOBHOCTH.

Taxke MoriH OBl MOBTOPHO TIOIUEPKHYThH, YTO TpeOyeTcs pa3bsICHEHHE UCTIOH3YeMOH B
nyHkte 12.1 ctathu 12 GopMyImMpoBKE «M eIy HapoJHOe TpaBoy». Heo6Xo MM o MOHSTh,
9T0, TI0 MHEHHIO pa3pabOTIMKOB, MOXKET OBITH NPHMEHHMO B J3TOH cdepe ITOMIMO
M EKTy HAPOTHEIX JOTOBOPOB.

JloKyMeHT mo-npexxHeMy He B MOJIHOM 00beMe OTpakaer 3asBIECHHbIN B MATOM ad3ate
npeamOyJIbl MPUHIIMIT HeJMCKPUMUHAIIMOHHOTO XapaKTepa Npas YesioBeka. B yacTHOCTH,
OTO BBIPAXKACTCA B 3aKPCIUVICHUU OTACJIbHBIX MOJIOKEHUI OTHOCHUTEIILHO IpaB Y€JI0OBEKA,
OCHOBAHHBIXHA TCHJICPHOM PaBEHCTBE .

[lpennaraem u panee HacTauBaTh Ha TOM, YTO 4Ype3MepHOE yHOTpeOJeHHe B TEKCTe
JOKyMEHTa () OpMyJIUPOBOK, COACPKaHIE KOTOPBIX HEO JHOZHAUHO WU U3JHUIIHE Pa3MBbII0,
HE MO>eT OBITh O Jep KaHo. B mepByto ouepe b, IMeeM B BUTy HEICHOCTb B OIIpEICTICHUN
Kpyra HCTOYHHMKOB, C Y4YETOM KOTOPBIX IIAHHPYETCS PCalM30BBIBATH OTACIHHBIC
MOJIOXKEHUS JOKYMEHTA: «MEXTyHapOJHO COTJIACOBAHHBIE JEKIapaluy IO 3alUTe MpaB
YEJIOBEKA»; «MEKAYHAPOIHO MpPHU3HAHHBIC IIPaBa UYEJIOBEKa»; «COOTBETCTBYOMmME /
MIPUMECHUMBIC ME&KIyHAPOAHBIE CTAHAAPTHI»; «MEXyHAPOJHO COTTIACOBAHHBIC CTAH IAPTHI
cBOOOJHOTO, MEPBOOUCPEAHOTO M HH()OPMHPOBAHHOIO COTIIACHSY; «MEKITYHAapPOIHOES
00BIYHOE TIPABO»; «MEXIyHAapOJHBIE IIPABOBBIE CTAHAAPTHI TIPaB dUYEJIOBEKa U
M €K/l HApOZTHbIE ITPABOBEIE TP €0 OBAHMSY, «00IIIee M SK/Ty HAPOAHOC IPABO» U T.1.

INono6HoTO pona ¢ opMyIMPOBKH HE MO3BOJIAIOT YETKO OUYEPTUTH KPYT IIPaB U 00532 TeIILCIB
Kak OyJyIIHMX CTOPOH JIOKYMEHTa B JIULIE TOCYIAPCTB, TAK U NP EIIPUATHI, IesITeIbHOCTD
KOTOPBIXOYAeT o qragaTh Hol chepy ero peryaupoBaHusL.

B paBHOH cTeneHU 3TO OTHOCUTCA K HCIIOJIb30BAaHUIO OLEHOYHBIX KATETOPUN B TEKCTE
IIPOEKTa, KaK TO «3HAYUTEJIbHOE BIMSHHUE» B JE(PUHULUU «IIpeapUHUMATEIbCKAT
JIeSITeNIbHOCTh TPaHCHALIMOHAIBHOIO XapaKkTepay; onpeneneHue «3¢ GpektnBHOTO Gopyma,
rapaHTUPYIOLIEro CIIPaBeLIMBBII TP OLIECC) U «CYIIECTBEHHO M aKTHBHOCTH O TBETY MKa» [IPH
onpeeNieHUH IO PUCAMKIIIHN CY JI0B.
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OnmHOBpPEMEHHO MOBTOPHO MOAYEPKHYIH Obl 11e71eco00pa3HOCTh MEPEeHUTH M0 TEKCTY
JOKYMEC€HTa BMECTO NEPECUYUCIICHUA OTACIbHBIX IIPUHIIUIIOB MEXAYHAPOAHOI'O IIpaBa K UX
0003HaYCHHIO B COBOKYITHOCTH, OTPaHUYHBIIMCH, K IPUMeEPY, OTCHUIKOH K [leknaparym o
NpUHOUIIAX MCEXKIYHApOAHOro IIpaBa, KaCaroIIuxXCsa APYKECTBEHHBIX OTHOIICHUA H
COTpYIHUYECTBA MEXKIy rocyaapcTBaMy B cooTBeTcTBUH ¢ YctaBom OOH, mpunsiton
I'enepanbHOii A ccambneeii 24 oktsiOpst 1970T.

IN'ocnomu npeacenatens, 3To HaLIM 0011Me KOMMEHTapHH K IpOeKTy . [103B0JIbTE 3aBEpHTH
Bac u xomrer mo PaGouell rpymnme B TOTOBHOCTH POCCHUCKHHA JeNeTalliud K
KOHCTPYKTUBHOMY OOCYXICHHIO YIIOMSHYTBIX U HHBIX BOIIPOCOB, CBA3aHHBIX C P OEKIOM
Konsenmuu.

18.  South Africa
Chairperson,

South Africaaligns itself with the statement of the Africa Group. At the onset, Iwould like
to congratulate you, Ambassador Emilio Rafael Izquierdo Mino, on your assumption as
Chairperson of the Working Group. South Africa thanks the High Commissioner for her
continued commitment to this subject.

Chairperson,

South Africa welcomes and notes with appreciation the 3 revised text whereas, some
refinements and improvements have been made on earlier drafts of the Treaty, there still
remain key areas in need of strengthening to ensure that the language and text of the Treaty
is effective enough to address the various areas of corporate abuses and violations
experienced globally and especially in the developing south. In this regard my delegation
strongly supports the continuation of the existing process and refinement of the 3" revised
draft and thanks the Chairperson for charting theway forward with the shared modalities.

South Africa remains committed to the letter and spirit of Resolution 26/9, the critical
component of themandate of Resolution 26/9 is to effectively closethe currentgaps andthe
void in International Human Rights and Humanitarian Law relating to unregulated
operational activities of TNCs and OBEs which, by design, are transnational in their
character. The key objectiveis to provide, as a law of last resort, effective legal remedies to
the victims of grave violations of human rights and fundamental freedo ms committed by
these entities.

Victims oftransnational corporate abuses and violations face specific obstacles in accessing
effective remedies. There is thus no reason why the general rules of international law should
notapply to allactors — States as wellas TNCs and Other Business Enterprises alike.

International law imposes certain duties on international cooperation. This is a fundamental
issue tobe addressed by the envisaged treaty which will ensure access to remedy. Addressing
jurisdiction issues; the challenges of transnational litigation; and mutual legal assistance are
all important areas thatthis process muststrengthen. Furthermore, the absence of regulatory
and enforcement frameworks in certain countries cannot be viewed as a deterrentto enforcing
the provisions ofthe treaty and holding TNCs accountable.

Chairperson,

The treaty process can no longer be viewed as “anti-business”. Currently and more than ever
due to inequalities exacerbated by the pandemic, the world is faced with numerous challenges
of poverty, unemployment, food insecurity and climate change. In this regard mobilizing
investment and ensuring that it contributes to sustainable development is a priority for all
countries. Globally, a new generation of investment policies is emerging, pursuing a
development policy agenda with the aimof balancing the rights and obligations of States and
investors. If human rights standards for TNCs and Other Business Enterprises become widely
accepted, these entities will enjoy greater certainty, predictability and consistency with
regards to their operations and profit making.

Thus a global standard will ensure that their responsibilities are clear, unambiguous and a
levelplaying field is established.
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Chairperson,

There have beenvarious attempts to regulate the sphere of businessand human rights. These
have however, been in the form of non-binding soft laws which do not provide a legal
framework that is enforceable and uniform; nor do they provide legal certainty and redress
to victims. In our view, this shortcoming can only be addressed through legally binding
instrument applicable to allwhich will reinforce non-binding frameworks.

Chairperson,

Many TNCs and Other Business Enterprises have claimed to be conducting themselves
responsibly and within the prescribed domestic legislation when doing business in foreign
jurisdictions. These entities should therefore not be opposing this treaty, but embracing it
since it will be confirming what they have already been enforcing in their day to day
operations.

Countries such as France and Germany have introduced a due diligence law, while others
such as UK and Australia have come up with new legislations which require their companies
toreport on the risks of modern slavery in their operations and supply chains and onactions
to address those risks. The EU has also initiated its own processes for creating a regional
mandatory human rights due diligence framework. My delegation hopes that these
developments will be bring us closer to finding acommon on making user that this envisioned
Treaty is realised.

Chairperson,

In conclusion, my delegation looks forward to engaging constructively on the text based
negotiations on the 3" revised draft text, with a view to strengthening the instrument to the
benefit ofthe victims.

I thankyou.

State of Palestine
Thankyou, Chairperson Rapporteur,

At the outsetwe would like to congratulate you Ambassador on your electionas chairperson-
rapporteur of the working group.

Once again, we reiterate our full support to the mandate of the intergovernmental working
group and reassure our commitment to the process of elaborating a legally binding instrument
in line with resolution 26/9. We call on all states to constructively engage and we welcorne
the participation and inputs fromcivil society organizations.

We commend the efforts made in publishing thethird draft of the Legally Binding Instrument
ahead of this session, however we were disappointed that many recommendations made in
the previous session with the aimto strengthen the draft were not incorporatedin this draft.

It is of great concern that there is no reference on the right to self-determination and we
emphasize that it should be clearly stated in the draft.

We also find it problematic that the draft stilldoesn’taddress thethreats of corporate abuses
and violations in situations of conflict, including situations of occupation and colonization,
and we believe it is crucial to strengthenthe text in this regard, particularly the inclusion of
languagerelatedto sanctions, divestment, and criminal liability.

The process of creating a legally binding instrumentthat will ensure corporate accountability
gave victims on the ground hope to which they will have access to justice, reparation and
prevent future violations by corporations in their territories. For this, we need strong
implementation mechanisms at the international level.

Aftersevenyears of this process, it is more urgent nowthanany othertime to have a strong
legally binding instrument, to listento thecalls of the affected communities and civil society
and put an end to corporate impunity. In particular, we call upon those member states
resistingthe creation of the legally binding instrument to abide by their legal obligations and
to move fromrhetoric to action.
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I thankyou.

20. Switzerland
Monsieur le Président,
Jaimerais tout d’abord vous féliciter pour votre élection et votre engagement.

Au début de cette session, j’aimerais également vous informer que la Suisse observera les
travaux mais ne participera pas aux négociations. Elle se réserve toutefois la possibilité
d’intervenir pour poser des questions de clarification d’ordre juridique et relatives a la
cohérence avec les Principes directeurs de ’ONU et les lignes directrices de ’OCDE.

Le gouvernementsuisse est actuellementengagé de maniére prioritaire dans la mise en ceuvre
de ses Plans d’action 2020-2023 sur les entreprises et les droits de 'homme et sur la
responsabilité des entreprises a I'égard de la société et de I’environnement. En accord avec
ces Plans d’actions et les Principes directeurs de ’ONU sur les entreprises et les droits de
I’homme, il met en ceuvre un mélange équilibré de mesures juridiquementcontraignantes et
non contraig nantes.

Pour ce faire, il maintient un dialogue étroit avec toutes les parties prenantes. Il aborde de
manicre concreteles enjeuxen matiére de droits deI’homme auxquelles sont confrontées les
entreprises établies dans notre pays lorsqu’elles font des affaires partoutou elles sontactives
y compris dans des contextes a haut risque. Cela comprend la recherche de solutions
communes pour I’exercice de la diligence tel que recommandé par les lignes directrices de
I'OCDE et les Principes directeurs de I’ONU afin de prévenir, atténuer et répondre a ces
risques dans leurs chaines d’approvisionnement et relations d’affaires. Le 14 septenbre
demnier, le premier Forumsuisse « Entreprises et droits de ’homme » a permis de promouvoir
les bonnes pratiques et renforcer les échanges dans ce domaine.

Suite au vote populaire de novembre 2020 sur I'initiative « entreprises responsables », des
dispositions d’exécution relatives au devoir de diligence sont actuellement planifiées et
devraient entrer en vigueur en 2022. Elles concernent les devoirs de diligence et de
transparence dans les domaines des minerais et métaux provenant de zones de conflit et du
travail des enfants. Les nouvelles dispositions du code des obligations prévoient également
une obligation pour les grandes entreprises d’établir des rapports sur les risques engendrés
parleurs activités, y compris en ce quiconcerne les droits de I’homme.

En ce qui concerne le 3¢éme projet révisé d’instrument juridiquement contraignant il est
positif de constater qu’il s’applique désormais sans ambiguité a toutes les activités
commerciales, y compris celles a caractére transnational, et qu’il prend en compteles besoins
de tous les groupes de personnes vulnérables.

Toutefois, malgré certaines améliorations concernant la clarification de certains termes
juridiques et définitions, le troisiéme projet de texte présente toujours des lacunes non
négligeables en termes de technique et de contenu juridiques. Cela concerne, par exemple,
des incohérences conceptuelles découlantde l'utilisation fréquente de réserves techniques au
droit national. Cela affaiblit le projet de traité dans la mesure ou il suscite des attentes qui ne
trouvent pas de réponse ou qui sont transférées aux Etats pour étre résolues. En plus, ceci
entraine une insécurité juridique pour les acteurs concernés.

Par ailleurs, le projet parle maintenant d’une nouvelle obligation des entreprises, et pas
seulement d’une responsabilité, de respecter les droits de ’homme, ce quiva clairement au-
dela des Principes directeurs de ’ONU et n’existe pas encore en droit international. Cette
extension est problématique car elle porterait atteinte a la cohérence des Principes directeurs
et suscite des attentes qui ne sont pas satisfaites par la suite dans le texte du traité. Elle est
également problématique d'un point de vue dogmatique, car la formulation du préambule en
tant qu'instrument d'interprétation important pour le texte du traité ne contribue pasa la
clarification, mais mélange plutot les responsabilités des Etats et des entreprises.

En outre, il y a une nouvelle référence aun droita un environnementsdret propre, quinest
toutefois pas généralement reconnu par le droit international. La résolution du Conseil des
droits de ’lhomme qui vient d'étre adoptée ne contient en effet pas de droit de 'homme
contraignanten droit international. Le projet de traité fait référence auxdroits de 'homme en
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fonction de son champ d'application. Les normes environnementales (générales) introduites
ici ne pourraientdonc étre pertinentes que dans la mesure ol il existe un lien avec les
violations desdroitsde I'nomme.

Monsieur le Président,

Nous vous souhaitons beaucoup de succés dans vos travaux et attendons aussi des Etats
engagés dans la négociation du traité qu’ils réitérent leurs engagements dans la mise en ceuvre
des Principesdirecteurs.

Je vous remercie.

Ukraine
Thankyou Chair,

From the outset, our delegation wishes to take this opportunity to reiterate Ukraine’s
commitment to ensuring protectionof human rights in the context of business activity.

Since 2011, when this Council had adopted the resolution 17/4, the UN Guiding Principles
on Business and Human Rights have become an undisputed reference pointin this sphere.

In 2019, our country had formally committed to implementing the Guiding Principles and
since thenincorporated the relevant provisions into the National Human Rights Strategy.

Ukraine is also taking important steps on parallel track as a state adherent to the OECD
Declaration on International Investment and Multinational Enterprises, notably through
implementation of Strategy on Ensuring Responsible Business Conduct Until 2030.

While working on consistent realization of business and human rights agenda inside the
country, we stand ready to support any meaningful international effort that aims to further
promote this cause ona global scale.

We believe, though, that any such undertaking should be carried out in adherence to the
universally accepted letter and consensual spirit of the Guiding Principles, serving the
purpose of consolidation of existing normative frameworks and settlement of possible
differences and divisions.

Ukraine appreciates the efforts of the Ecuadorian chairmanship to address the shamp
divergence of views that have been accompanying the activities of this Intergovernmental
Working Group throughout the years.

Atthe same time, as have been already evidenced in interventions by a considerable number
of state delegations today, the debate is far from being settled with significant concems
remaining, including with regards to consistency of the latest draft with the UN Guiding
Principles.

Forthis reason, our delegation counts on leadership of the chairmanship in further seekinga
shared understanding by all stakeholders of state obligations and business responsibilities in
the context of human rights, including by considering the possibility of consolidating its
vision with viable alternative proposals.

Itis ourstrongbeliefthatfurtheradvances in the field of businessand human rights, whether
through elaboration of a binding instrument or other means, can only be considered
successful if they enjoy a unanimous cross-regional support in development of the UN
Guiding Principles, and our delegationstands ready to support working towards this goal.

Thankyou Chairand we wish youevery success in your work.

United Kingdom
Thankyou, Chair.

We would like to begin by expressing our gratitude to the Chair for circulation on 17 August
of the revised text of the proposed treaty and to OHCHR for organising this session in a
hybrid format. This has enabled the essential participation of civil society and business
stakeholders in this week’s session.
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We recall that the UK was the first country in the world to produce a National ActionPlan
for implementation of the UN Guiding Principles on Business and Human Rights, in 2013.
In 2015, our innovative Modern Slavery Actintroduced requirements on businesses to report
on the steps they take to tackle modern slavery in their operations and global supply chains.
And in 2016, after broad consultation with business and civil society, we were the first
country in the world to publish an updated National Action Plan.

Itis therefore a matter of regretfor the UK that a number of the concerns we previously raised
remain outstandingandwe are not in positionto supportthe drafttext.

In the UK’s view, though there have been incremental improvements, the draft appears to
insufficiently cover the full spectrum of businesses that can impact human rights. This has
not engendered the crucial support of States, home to some of the world’s largest
corporations. So, while the draft has noble aims, the UK remains sceptical that this text can
gather the political support that it would need to succeed in our shared goals of enhancing
respectfor human rights by businesses globally, and ensuring access to effective remedy for
all victims.

This year marks the tenth anniversary of the UN Human Rights Council unanimously
endorsing the landmark Guiding Principles. As things stand, they remain the most clear,
global and legally sound framework for putting respect by businesses for human rights on
governments’ respective national agendas. We remain unwavering in our commitment to
theirimplementation, nationally and internationally. And we look forward to supporting the
OHCHR in their mandate to support their dissemination and implementation over the course
of the next decade.

Thankyou.

23.  United States

The U.S. Government’s Continued Opposition to the Process for Negotiating the Legally
Binding Instrument to Regulate the Activities of Transnational Corporations and other
Business Entities and Willingness to Consider Alternative Approaches to Address Shared
Concerns, October 25, 2021

This year, for the first time, the U.S. government is participating in these Working Group
meetings. While we continue to have serious substantive concerns with the text as well as the
process by which this text has beendevelopedthus far, we want to work with the Group to
find a collaborative path forward toadvance business and humanrights.

We wish to thank members ofthe business and humanrights community for their efforts in
bringing attentionto the importantissues this treaty seeks to address.

As President Biden said in his remarks before the 76th Session of the UN General Assenmbly
last month, I quote, “We will strive to ensure that basic labor rights, environmental
safeguards, and intellectual property are protected and that the benefits of globalization are
shared broadly throughoutall oursocieties,” unquote. Promoting business and human rights
is a key component ofachieving this aim.

We appreciatethe concerns, including those regarding access to remedy, that have motivated
support for the treaty process. We also recognize the unacceptable use of violence against
human rights defenders working on, among other things, labor, land, environmental and
indigenous issues. Weare aware of the many reports thatthis violence is increasing and agree
that these issues needto be addressed.

Nevertheless, we continue to believethat the prescriptive approach setoutby this draft treaty
is not the bestway to address these legitimate concerns.

In particular, we remain concerned with the draft Legally Binding Instrument's (LBI)
imposition of binding obligations with respect to regulation of business; its extraterritorial
application of domestic laws; and its creation of wide-ranging liability for an overly broad,
ill-defined range of human rights abuses—all of which may make it difficult, if not
impossible, for many states to support or implement the LBI. Furthermore, negotiations
around the draft treaty continue to be contentious, resulting in limited participation fromkey
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stakeholders—mostnotably a sizable percentage of States that are home to the world’s largest
transnational corporations.

We appreciate recent efforts by Ecuador to accommodate a broader range of viewpoints.
However, dissenting points of view have not historically beenadequately taken into account
or reflected in the annual reports. Forabusiness and human rights treaty to be successful at
improving corporate accountability worldwide, it needs broad acceptance by all
stakeholders—a geographically diverse group of States, including States that domicile
significant numbers of transnational corporations; civil society; and businesses.

A consensus-based approach has been critical to the progress made under the UNGPs’
“Protect, Respect, and Remedy” framework. As we celebrate the tenth anniversary of the
UNGPs, we note the importantadvances governments, business, and civil society have made
in developing and disseminating good practices. Yet, we recognize that there is still much
workto be done tofosteraworld in which businesses and countries s ee that economic success
includes respectforindividuals and the planet, with respect forhuman rights at the center.

Therefore, the United States is open to exploring alternative instruments, binding or
nonbinding - such as a legally binding framework agreement - that build upon the UNGPs
and are developedin collaborationwith, and that ultimately reflect principles thatare broadly
supported by businesses, civil society, and other relevant stakeholders. We are convinced an
alternative approach would be more effective than the treaty on the table, and we urge the
Working Group to reflectthis week onhow its goals could be achieved through analternative,
consensus-based instrument.

We recognize that many of you here have invested significant time, energy, and effort into
the current text, and may find it frustrating that we have decided to participate this week to
elaborate in the roomon our long-stated position. However, I would like to reassureyou that
we are here to engage with the Working Group in good faith. We are notthe only state with
concernsaboutthetreaty, and we seekto collaborate to find a consensus-based way forward,
because ifthe text lacks broad acceptance amongall groups of stakeholders it is unlikely to
achieve its goal, and worse, it risks undermining, rather than furthering, the important work
the international community has made onthe UNGPs.

We will not engage in line-by-line negotiations this week, as we continue to oppose the
current text as a whole and do not believe that piecemeal improvements to particular
provisions hold a reasonable prospect of remedying our concerns, especially our broader
concerns about the LBI’s prescriptive approach. However, we will provide general comments
throughout the week to explain our concerns with the draft as a whole and about particular
provisions, and encourage the exploration of alternatives to accomplish what the different
sections of the LBI seek to accomplish, with the overall goal of enhancing corporate
accountability and accessto remedy for human rights abuses, in line with the UNGPs. We
encourage the Working Group to take a step backand consider whether it is time to explore
alternatives that could achieve multi-stakeholder consensus. Thank you.

Venezuela
Gracias, Presidente.

Venezuela reitera su apoyo almandato Grupo de Trabajo.

Mi pais respald6 la Resolucion 26/9 del Consejo de Derechos Humanos, que dio inicio a las
labores de este Grupo de Trabajo.

Aspiramosaque ladiscusion enesta 7°sesion del Grupo de Trabajo, sigadando continuidad
al avance hacia la cooperacion de las naciones en esta importante materia.

Hemos sostenido en diversas instancias la necesidad de establecer mecanismos y normes
internacionales juridicamente vinculantes materia de empresas transnacionales y derechos
humanos.

Estaimportante labor no implica duplicidad conningin otro mecanismo del Consejo, ni que
la elaboracion de un instrumento internacional juridicamente vinculante se opongaa los
Principios Rectores desarrollados en la materia.
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Un instrumento internacional como el que se aspira alcanzar, sera beneficioso tanto para las
victimas como para aquellas empresas transnacionales que atienden sus compromisos y
obligaciones en derechos humanos, frente a aquellas que no las cumplen y que actian con
totalimpunidad, ante la falta de recursos efectivos en favor de las victimas.

Sefior Presidente,

Debemos avanzar en la efectiva proteccion y reparacion de las violaciones de derechos
humanos vinculadas a las actividades de las empresas transnacionales y otras empresas.

Participaremos de manera constructiva en esta 7° sesion del Grupo de Trabajo, en la cual
esperamos que los debates se desarrollen enelmarco de un didlogo francoy fructifero.

Muchas gracias.

Regional organizations

European Union
Mr Chair-Rapporteur,

The EU and its Member States would like to thank you and the secretariat of the High
Commissioner’s Office for organising this session.

This year marks the 10th anniversary of the UN Guiding Principles on Business and Human
Rights, a milestone in the global efforts to promoterespect of human rights in the context of
business activities. Thanks to pioneers like Professor John Ruggie, the Guiding Principles
have established a framework for orienting the actions of governments, civil society and
business enterprises to prevent business-related human rights abuses and to remedy them
when they occur.

Despite notable efforts over the lastdecade, there are stilltoo many business-related hurman
rights abuses and further progress in our discussions is necessary. The European Unionand
its Member States are firmly committed to taking stronger actionto promote andimplement
businessand human rights standards within and outside Euro pe. Let me give a few examples.

We are conscious that mandatory standards matter, in order to enhance protection and to
ensure a level playing field for businesses. The European Commission is finalizing a
legislative initiative on Sustainable Corporate Governance that would establish one of the
first cross-sectoral legislations in the world with mandatory human rights and environmental
due diligence across companies’ supply chains.

We also needto support companies in their efforts to carry outdue diligence. Earlier this year
the European Commissionandthe European External Action Service published guidance on
existing international due diligence standards to assist EU companies in addressing forced
labour risks and impacts in their own operations and in their supply chains.

Yet advancing business and human rights also requires working on other areas, such as
promoting decent work in supply chains, including sustainable development provisions in
trade agreements and ensuring access to remedy for victims. Actions in these areas are
interlinked and require coherence. This is why, together with our Member States, we have
started working to develop a comprehensive framework to ensure that our actions to
implement the UN Guiding Principles are well coordinated, mutually reinforcing and
coherent.

Looking ahead, we support the efforts of the UN Working Group on Business and Hurman
Rights to developa roadmap for the next decade of business and humanrights. The renewed
roadmap will serve as reference for ouractions to promote international standards that build
on the consensual approachofthe UN Guiding Principles.

Mr Chair-Rapporteur,

Our belief in a consensual approach for promoting international standards also applies tothe
current process. The EU believes in the capacity of an international legally binding
instrument to enhance global protection against business-related human rights abuses.
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However, as we have stated throughout the process, an international instrument can lead to
globalstandards only if it builds on theexisting consensual framework and is supported by a
critical mass of UN members across regions.

Wethankyou forthe efforts undertaken that led youto presentinga third revised draft fora
legally binding instrument. However, we must continue in-depth discussions to work towards
a satisfactory draft that can reach wide and cross-regional support and that is truly
implementable. Also based on the interventions by several States and by us during and
beyond these negotiations, there are many issues that will require much more hard work.
Any potential LBI needs to beeffectively implementable in order to achieve the instrument’s
objectives, in particular to effectively enhance the protection of victims of business—related
human rights violations and createa more global level playing field.

We are concerned, as other States have indicated as well, about the level of detail and
prescriptiveness of thedraftinstrument, in a number of policy areas such as civiland criminal
liability, applicable lawand jurisdiction, or judicial cooperation and more in general, about
consistency with obligations laid down by existing international instruments, as well as with
the UN Guiding Principles.

It is clear that substantial changes to the text are required to meet the concerns of UN
members and to achievewide cross-regional support. It is also about rethinking the approach
on what shouldbe the ‘core’ provisions of this instrument. It is up tous collectively to honour
John Ruggie’s legacy and make ‘shift happen’.

We encourage you, Mr Chair-Rapporteur to use your leadership in this process to engage
with UN members and stakeholders - including civil society organisations, trade unions and
the business community - to work towards consensus sowe can offer victims the protection
they need.

Dear Chair-Rapporteur,

The EU stands ready to continue to work with you in this process. The EU will work with
you andwith partners and stakeholders to explore ideas for a consensus-based legally binding
instrument aligned with the UN guiding principles and that will allow for the necessary
progress to be made.

We look forward to the discussion during this session.

I thankyou Mr. Chairperson-Rapporteur.

Specialized Agencies and other International Organizations

International Chamber of Commerce

UN Revised (version 3) Draft Legally Binding Instrument to Regulate the Activities of
Transnational Corporations and Other Business Enterprises

As the institutional representative of more than 45 million companies worldwide, the
International Chamber of Commerce (“ICC”) recognises thecritical importance of ensuring
that businesses have the knowledge, skills, tools, and incentives to respect human rights. In
2019, ICC issued a landmark Centenary Declaration setting our commitment to enable
business worldwide to secure peace, prosperity, and opportunity for all. Ensuring that the
billions of people whose lives are impacted by corporate activities are treated with respect
for their dignity and fundamental wellbeing is, to be sure, a core tenetofthis vision. In fact,
many businesses are leading — or, one could say, are ahead of the curve —when it comes to
prevention of, and protectionagainst, human rights violations.

In this context, we would like to share our institutional perspective on a number of key
developments and challenges in the business and human rights landscape — as well as some
specific observations with regard to latest version of the draft treaty to be discussed by the
IGWG this week, and to the process itself.

The primacy of the UN Guiding Principles

27



A/HRC/49/65

28

We continue to believe that the United Nations Guiding Principles on Business and Hurman
Rights (“UNGPs”) represent a transformational roadmap to a future where humans and
corporations thriveand prosper together. A decade on fromtheir adoption, however, we share
the frustration of many stakeholders that their implementation remains incomplete — and fear
that the global collaborative approach enshrined in the UNGPs may be at risk of erosion
without concerted action fromall parties.

In this connection, it remains of significant concern that only a limited number of
governments have published - and let alone implemented - national action plans under the
UNGPs. We urge all governments who have not done so to commence the developrrent of
robust action plans without delay. Our global network stands ready to contribute
constructively tothe elaboration of any newaction plans — with the singular goal of ensuring
that national frameworks enable meaningfulaction fromthe privatesectorat all levels.

With specific reference to business, the work of embedding the UNGPs into corporate
practices is picking up impressive speed — with risk assessments, enhanced supply chain due-
diligence, and human rights training all now routinely implemented in many enterprises. It is
imperative that we work togetherto accelerate these positive trends. The challenge ahead is
two-fold: (i) to ensure that these new practices translate into improved human rights
performance; and (ii) to enable all businesses — regardless of size, sector or location — to
embed respect for human rights throughout their operations.

ICC continuesto actively support its members to scale implementation ofthe UNGPs —and
we will intensify these efforts to achieve the maximum on the ground impact. We ako
encourage the UN and its member states to enhance the efficacy of follow-up mechanisis
underthe UNGPs to allow for enhanced sharing of best practices and to catalyse collaborative
approaches to enduring challenges.

In this context, ICC is pleased to have participated in the important initiative of the United
Nations Working Group on Business and Human Rights — “business and human rights:
towards a decade of global implementation” (UNGP 10+) — through a range of business
consultations. Wewelcome the Working Group’s roadmap for the future implementation of
the UNGPs, and commit to contributing to the rollout ofthe roadmap. Indeed, engagement
with business will be crucial to the roadmap’s success.

Since the last session, ICC has established a Working Group on Business and Human Rights,
with the objective ofenabling increased engagement by companies fromour global network
to interact with policy makers and toshare examples of best practice.

Principles for future legal developments

While much remains to be donein operationalizing the UNGPs, ICC still remains concemed
atthe currentapproach in this forumon a treaty-based approach.

Thatsaid, we do not in any way discount the potential for further legal developments in this
space —and, indeed, such developments are foreseen in the UNGPs.

In this context, we would like to take the opportunity to stress the imperative forany future
national, regional — and indeed international - frameworks to: (i) be internationally consistent;
and (ii) align fully and completely with the standards embodied in the UNGPs. Absent of
meeting these criteria, it is our concern that future legal developments may inadvertently
disrupt the efforts of companies already working to implement the UNGPs — as well as
eroding incentives foractors whohave yet tostep up to their responsibilities to take action.

We encourage all governments considering possible independent legislative initiatives to
have full regard to thesetwo principles as a cornerstone of any future efforts aimed at meeting
businessand human rights challenges, and to engage in multi-stakeholder consultations as
policies are being developed.

The draft treaty

With regard to the specific provisions of the draft treaty, ICC recognises that efforts have
been made to revise the draft text fora third time — including by attempting to clarify issues
that many governments and business groups have raised in past IGWG sessions. We again
thankthe facilitators of the IGW Gfor their efforts in this regard, butwe believe —as do many
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delegations, as reflected in the statements we have heard this morning, and as do our fellow
business organisations - that there are clearly still many areas of the draft text where there is
significant divergence of views.

In this context, ICC would repeat its call made at the last session for delegations to consider
whethernow s perhaps the moment to consider whether the revised draft is actually moving
in the right direction, and — indeed - whetherthere is a need for reflection and consultations
intersessionally toreview alternative approaches — including in relation to structure and areas
of focus. ICC stands ready to contribute constructively to such a process of reflection,
drawing on the experience ofthe many companies in our network who are leadingin the field
of human rights respect and protection.

Conclusion

It is incumbent onusallto support thedevelopment of robust, effective, and coherentpolicy
settings in the field of human rights and business, and to do so in ways that have real and
positive impact on those most at risk of human rights abuses. We stand ready to work with
all stakeholdersto thisend.

South Centre
Thankyou Mr Chair.

The South Centre, as the intergovernmental organization of developing countries, has keenly
followed the evolution of the process towards the adoption ofa Legally Binding Instrunent
on transnational corporations and other business enterprises since its inceptionand over the
various sessions of this Working Group.

We welcome the strengthening of the text of the draft LBI with contributions of State
delegations and civil society organisations, particularly fromthe Global South. The third
revised draftofthe LBI being discussed this week reflects many of the comments and textual
suggestions made in the previous sessions of the Working Group and streamlines the
provisions for their effective implementation. The process now moves into a very important
phase with State-led direct substantive intergovernmental negotiations and raises hopes for
the adoptionofthe LBI in the near future.

The multidimensional impacts of the COVID-19 pandemic have made it urgent to address
the issues coveredin the draft LBI. COVID 19 has greatly exacerbated the vulnerabilities of
peoples and communities, while many transnational corporations and large business
enterprises have registered unprecedented profitability in the same period. Transnational
corporations have grown in their importance, size and geographical scope in the digital
economy. They have become much more sophisticated in their dealings with national
regulations, and in avoiding liabilities, in particular when violations and abuses of hurman
rights occur due to their business activities.

Globally, there has been greater uptake of binding legislations for regulating the activities
and human rights impacts of business enterprises, through mandatory human rights due
diligence, legislation addressing modern slavery in supply chains, statutory corporate social
responsibility requirements and adoption of measures to curb corporate influence and
promote more inclusive, participatory and sustainable developmentefforts.

The LBI can support these efforts by leveraging international cooperation to create a
competitive playing field globally for businesses and investors by preventing a race to the
bottomand upholding human rights throughout their business operations and supply chains.
The LBI is also critical to fill existing regulatory gaps in international law for ensuring
corporateaccountability and enabling effective access to justice and remedies for victims of
business-related human rights violations. Finally, the LBI can also strengthen existing
voluntary initiatives and help align corporate interests with the development aspirations of
the local communities and territories where they operate towards achieving common
prosperity andthe full realization of human rights.

The South Centre stands ready to fully support the Chairperson-Rapporteur, the Friends of
the Chair, and developing countries in these important efforts.
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National Human Rights Institutions

Association francophone des commissions nationales des droits de I'Homme
(AFCNDH)

L’ Association francophone des Commissions nationales des droits de 'Homme (AFCNDH)
qui regroupe 36 INDH, adresse ses compliments a la Présidence du Groupe de travail
intergouvernemental pour la publication le 17 aotit 2021, du troisiéme projet d’Instrument
contraignant sur les entreprises et les droits de ’'Homme.

L’AFCNDH note que cette nouvelle version ne s’¢loigne pas fondamentalement de la
précédente version en termes de contenu et se félicite notamment du renforcement de la
dimension genre et des questions environnementales, ainsi que du maintien du role ces
INDH dans les dispositions relatives a la coopération internationale dans cette nouvelle
version du projet dutraité.

L’AFCNDH réitére les pistes d’amélioration qu’elle a formulées lors des sessions
précédentes du projet notamment lareconnaissance des INDH dans le cadre de ce projet
comme des wies de recours de prévention des violations potentielles et de protection
des droits de ’'Homme dans le contexte des activités des entreprises.

L’AFCNDH est trés préoccupée par les atteintes auxdroits de ’'Homme résultant de ’activité
directe ou indirecte des entreprises, et interpelle les Etats et toutes les parties prenantes a se
mobiliser afin de recentrer les débats autour de :

- la prévention des violations des droits de ’'Homme par les entreprises y compris les
entreprises publiques ;

- la lutte contre 'impunité dontjouissent souvent certaines entreprises ;

- la priorité a accorder aux voies de recours et aux processus de réparation et de
protection desvictimes.

L’AFCNDH considére comme importante I’adoption de ce projet de traité en termes pour
mieux prévenir les violations des droits de I’'Homme et réitére le veeu formulé lors des
sessions précédentes, relativement a la traduction en langue francaise et dans les 6 autres
langues officielles du projet de traité, afin de "ouvrir a la participation d’un plus grand
nombre d’acteurs.

Commission nationale consultative des droits de ’Homme (CNCDH)
Monsieur le Président-rapporteur,

La Commission nationale consultative des droits de ’'Homme (CNCDH), vous présente ses
compliments pour la publication du troisiéme projet révisé d’instrument juridiquement
contraignant sur les sociétés transnationales et autres entreprises et les droits de I'Homme.

Institution nationale des droits de I'Homme (INDH) en France, la CNCDH suit les
négociations de pres et adopte régulierement, seule et conjointement avec d’autres INDH
dans le cadredes réseauxfrancophone, européenet global des INDH, des av is et déclarations
sur le sujet

(CNCDH, Déclaration sur I’adoption d’un instrument international contraignant sur les
entreprises et les droits de "'Homme, adoptée le 5 octobre 2018 ; CNCDH, Avis surle projet
d’instrument international juridiquement contraignant sur les sociétés transnationales et
autres entreprises et les droits de ’Homme, adopté le 15 octobre 2019 ; CNCDH, Avis de
suivisurle projet d’instrument juridiquement contraignant sur les sociétés transnationales et
autres entreprises et les droits de 'Homime, adopté le 15 octobre 2020. Voir également les
déclarations de [’Association francophone des commissions nationales des droits de
["Homme (AFCNDH), du réseau européen (ENNHRI) et du réseaumondial des institutions
nationales des droits de ['Homme (GANHRI) adoptéeslors de la quatrieme, de la cinquiéme
et de la sixieme session de négociations, disponibles sur le site du groupe de travail
intergouvernemental).
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Elle constate quele projetd’instrument juridiquement contraignanta beaucoup évolué depuis
2018 et a pris en compte certaines revendications clés exprimées par les INDH et par d’autres
parties prenantes. Un long chemin a ainsi été parcouru et a permis de surmonter certaines
résistances, conduisant a un projet qui semble aujourd’hui se stabiliser et qui constitue une
bonne base de discussion.

La CNCDH considére que seule une implication substantielle et constructive dans le
processus de négociation de I’ensemble des parties prenantes permettra de consolider les
améliorations qui ont été apportées au projet d’instrument juridiquement contraignant et de
combler les faiblesses qui subsistent.

Les enjeux sont de taille : il s’agit de répondre aux attentes légitimes des victimes de
violations des droits de 'Homme dans le contexte des activités d’entreprises, en renforcant
la protection et le respect des droits de THomme ainsique I’accés auxvoies de recours, qui
rencontre encore debien trop nombreuxobstacles. Un instrument juridiquement contraignant
adopté au niveau international permettrait également, face a la multiplication de législations
nationales, telle que la loi frangaise sur le devoir de vigilance, et a ’heure ou au niveau
régional européen’adoptiond’une directive surle sujet esta I’ordre du jour, de renforcer la
sécurité juridique et la concurrence loyale en harmonisant les obligations dans ce domaine
(level playingfield).

La CNCDH appelle a I’effort collectif nécessaire pour atteindre I’adoption d’un instrument
international juridiquement contraignant remplissant ces objectifs.

Je vous remercie Monsieur le Président-rapporteur.

European Network of National Human Rights Institutions (ENNHRI)
Mr. Chairperson-Rapporteur,

The national human rights institutions (NHRIs) which constitute the European network of
NHRIs (ENNHRI) believe that a treaty on business and human rights will make a significant
contribution to addressing the current governance and protection gaps and to strengthening
the prevention of business-related human rights violations while also improving access to
remedy for victims of such violations, wherever they are.

ENNHRI welcomes the recognition, in the third revised draft, ofthe contribution as well as
the complementary role ofthe UN Guiding Principles on Business and Human Rights. The
treaty should indeed build uponthe established international consensus. This means that the
contents of thetreaty mustnotlag behind those ofthe UNGP. At the same time, it should go
beyondthe UNGP where necessary to fillgaps. This is particularly the case regarding pillar
three of the UNGP on access to remedy, as pointed out by the UN Working Group on
Business and Human Rights in its tacking stock report ofthe first decade (seealso ENNHRI’s
contribution).

Despite remaining shortcomings, the third revised draft is a good basis for further
intergovernmental negotiations. By focusing on the prevention of human rights violations
and access to effective remedies for those affected, it is well suited to close human rights
protection gaps, especially in transnational supply chains.

In light of the multiplication of domestic legislation on human rights duediligence as well as
the promise of a mandatory human rights European Union legislation, the processto negotiate
a legally binding instrument provides a unique opportunity to ensure harmony anong
obligationsin that field andto create a global level playing field able to harness globalization.

Tothatend, ENNHRI believes that it is time for a substantial involvement of the EU and its
Member States. A more substantive involvement of the European Union would involve
decisive countries of origin of large transnational companies, enhance the tractive power of
the processandhelp bringthe negotiations to the next step.

This involvementshould be coherentwith EU existing regulation, policy positions and future
actions, as recalled by ENNHRI’s previous statement, and can be led in parallel, both with a
high level of ambition.

ENNHRI thus recommends againthat:
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o The EUand its Member States agreeona joint approach and participatein the drafting
of a treaty on Businessand Human Rights, in accordance with the division of competences
between the EU and its Member States;

) The EU and its Member States agree, as soon as possible, on a formal negotiating
mandate forthe European Commissionto help shape the negotiation process;

o The EU and its Member States put their extensive political and diplomatic
competenciesto useand actively participate in the drafting process duringthe next sessions
of the Open-ended intergovernmental working group, as well as in the intersessional work,
by volunteeringto be part of the group of “Friends ofthe Chair”.

Thankyou Mr. Chairperson-Rapporteur.

Non-governmental organizations with ECOSOC consultative status

ABIA-Brazilian AIDS Interdisciplinary Association
Thankyou, Mr. Chair,

I speak on behalf ofthe Brazilian AIDS Interdisciplinary Association. Weare also part of the
Global Campaign to Dismantle Corporate Power.

In access to medicines field, it is widely recognized that transnational pharmaceutical
corporations, using patent monopolies, violate the right to health. The COVID-19 vaccine
aphertheid tragedy is not differentfromother health emergencies.

The FDA issued the first emergency use approval fora COVID-19 vaccine on Decenber
11th. Until then, 1,65 million people had died from COVID. Currently, almost five million
people havelost their lives. That means that nearly 3,3 million people died after the vaccine
was made available. The only reason for that is the certainty of impunity. Transnational
pharmaceutical corporations use intellectual property rights to block global access and make
huge profits.

Mr. Chair, we are here in the spirit of making improvements to the 3rd Revised Draft. During
this 7th session, we have two big challenges: one is to make changes in the draft so that this
binding instrument truly works in favor of peoples and affected communities; the second, to
fill the gaps separating the affected populations by TNCs activities to proper access to justice.

The treaty must include the primacy of Human Rights as a fundamental principle. Thus,
interests included in trade and investmentagreements mustbe subordinated and be subjected
to mandatory respect for Human Rights.

Adopting a Biding Treaty is urgent to bring justice to people who had access to health
technologies denied, and their lives were taken away by corporate greed. Mr. Chairperson
Rapporteur, we would like to call states to engage in substance discussion, recalling the
mandate givenby the 26/9 resolution.

Thankyou.

Center for Constitutional Rights

Thankyou.

I’'m Sharon Lavigne, 2021 winner of the Goldman Environmental Prize, President of RISE
St James and partner ofthe Center for Constitutional Rights.

Our historic Black community here in Louisiana- in the south ofthe USA -is in the fight of
our lives to stop petrochemical companies, like Formosa Plastics from Taiwan. These
companies build huge petrochemical plants in this part of Louisiana, which by no coincidence
is home to many majority Black communities like mine.

We call this area ‘Death Alley’ because of all the cancer and illness that these companies
cause by releasing massive amounts of pollutioninto our air, land and water. We have some
of the worst rates of cancer in all of North America.
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It is important forcommunities like ours for this Working Group to be successful. We need
stronginternational law to make sure companies are accountable for the human rights abuses
they are causing.

We support the callbeing made by many civil society organizations this week for the United
States Government tosupport theactivities of this Working Group.

We hope our Government will make sure the Working Group produces a strong treaty that
protects us here in Louisiana, andallthe communities like ours around the world.

Now is not the time to take any steps backwards, or try any more voluntary approaches —we
need a strong treaty, and we need it now.

Thankyou very much.

The Center for Human Rights
Chair Rapporteur

The Center for Human Rights (CHR) commends the release of the 3" Revised Dratft of the
Legally Binding Instrument to Regulate, in International Human Rights Law, the Activities
of Transnational Corporations and other Business Enterprises (The Treaty).

We acknowledgetherefinements and improvements thathave beenmade onearlier drafts as
reflected in the current draftand make note ofthe progress thatwe have made so farand the
great opportunity States have towards fulfilling the mandate of the IGWGto elaborate this
international legally binding instrument.

States must continue the meaningful and constructive engagements to defend this progress
and ensure that the entire process is not captured by corporations through their powerful
allies. The current draft Treaty—though not yet perfect, provides for key elements around
prevention, protection of human rights defenders, ensuring stringent gender responsive
measure in implementation, international solidarity and extraterritorial obligations, access to
remedies, rights of victims and for the first time, the use of the term ‘obligations’ of
businesses rather than ‘responsibilities’ to prevent and mitigate human rights abuses. These
provisions go alongaway to cure some of the failings ofthe voluntary nature of the UNGPs.

As such we remain heavily concerned about propositions for a so-called framework
convention which is far off from addressing global corporate accountability challenges that
informed Resolution 26/9 of the Human Rights Council.

We reiterate that, whereas the process towards a legally binding instrument is a negotiated
affair, it should work towards strengthening international human rights standards in the
context of business activities rather than tweaking language and style ofthe UNGPs.

We thereforecalluponallstates to defend the progress made in elaborating a legally binding
instrument and continue the process, reminded of the positive provisions in the draft and
working towards addressing key areas highlighted by CSO actors, including clarification of
regulating of corporate actors and not merely activities, stronger protection for human rights
defenders, primacy of human rights over trade and investment agreements, and mHRDD
should never be ashield for liability among others. Overthe negotiating period, the Centre
for Human Rights and partners shall continue to make detailed statements on these during
the Article by Article discussions.

In conclusion, while this instrument is not yet perfect, we call on States to continue
meaningfully engaging and defending the process towards a binding treaty and to
accommodate and consider previous and novel comments made by Civil Society actors.

We thankyou.

ESCR-Net

Minombre es Juana Toledo de Conjeso de Pueblos Wuxhtaj de Guatemla. Esta declaracion
esennombre de laRed-DESC.

Estamos en la semana de la negociacion del tratado vinculante sobre derechos humanos y
empresas, y las personas que luchamos y habitamos este planeta, queremos que se apruebe
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lo més pronto este tratado, parair frenando las distintas violaciones a los derechos hurmanos,
como a los derechos de la madre tierra, porque tiene vida y debemos protegerla.

No podemos seguir esperando afios tras afio, gastando tiempo, energia en algo que es de
urgencia mundial, porque ha habido mucho impacto desproporcionado los abusos
relacionados con empresas, mujeres y nifias, nifios en general, los pueblos indigenas, las
personas con discapacidad, las personas de ascendencia africana, las personas mayores,
migrantes y los refugiados entre otros, por lo mismo es necesario que exista una regulacion
entre derechos humanosy las empresas.

jLas medidas voluntarias para detener la impunidad empresarial no estan funcionando! No
son suficientes. Como los estados o gobierns se vuelven complices de las empresas, la justicia
no actuaa favorde las poblacines indigenas afectadas necesitamos leyes internacionales que
nos amparen.

Escuche nuestras demandas para terminarcon la captura corporativa - garantizar la
democracia, y reducir lacontaminacion ambiental y el cambio climatico.

Muchas gracias.

Franciscans International
Thankyou Mister Chairperson Rapporteur.

This statement is on behalf of Franciscans International, in partnership with Churches and
Mining, a network committed to defending communities affected by mining in countriesin
Latin America.

First of all, we want to congratulate you, Mister chairperson for the presentation of the third
draft LBI. We consider that there has been progress made in this third draft- including in
relation to the inclusion of environmental justice and accountability elements. Yet, we are
convinced that the draft can still be improved in order to better respond to the still widely
prevailing challenges to access to justice and to the right of victims to effective remedies
including reparations.

Indeed, I have unfortunately witnessed repeated mining disasters, where communities are left
devastated and with little recourse. In stilltoo many cases, rather than protect communities,
State authorities often prioritize the wants of mining companies and fail to hold them
accountable when their operations impact the environment or human rights. This
prioritization of profits over rights was again highlighted when mining was deemed an
essential activity in many countries at the heightof the COVID —19 pandemic.

More broadly, these recent months have brought to the forefront other issues regarding
business obligations. One of them is the regression of environmental protection laws and
standards, especially with regard to licensing processes in the extractive sector, as observed
in several countries. This happens in the midst ofa pandemic that has shown the dangerous
interlinkages between environmental degradation and risk to human health and other rights.
And in a time when the most recent IPCC report on climate change- driven by human and
business-activity is sending the international community a vibrant warning to act urgently.
The regulation of business activities that directly or indirectly contribute to climate change
in that context is a questionof survival forall of us.

Accordingly, we urge all States to actively participate and engage constructively in the
process, and underscore the urgent need for a binding instrument to regulate transnational
corporations and other business enterprises under international human rights law. The time
foraction has come-distractions, including pretexts relatedto national or regional initiatives,
and calls to look at other options do not serve the individuals and communities that need
justice now.

International Federation of Human Rigths (FIDH)
Thankyou Mr. Chair— Rapporteur, and congratulations onyour election

I deliverthis statement on behalf ofthe International Federation for Human Rights (FIDH).
As we open the week of negotiations, we would like to share 3general observations:
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1stobservation. A decade after the adoption of the UNGPs, a lot of efforts have been made
to better protect human rights in the context of economic activities, yet little has changed for
those affected by corporate abuse. Access to justice for victims remains largely an illusion
and, alltoo often, impunity stubbornly prevails. (It has become widely accepted that the Gaps,
especially pillar 3 aren’t able to fix the challenges thatallow this situation to sustain.)

To answerthis challenge means to seek to clarify the ambiguities and regulatory gaps left by
the Guiding Principles and the state of international law. The LBI constitutes the strongest
and most tangible avenue available to do so, specifically because it presents a reasonable
level of detail and attempts to tackle the concrete legal and practical barriers that victims face.
We urge states to protect and strengthen these crucial elements in the current draft treaty text.

2nd observation. We have come a long way since the adoption of resolution 26/9. Six
sessions of negotiations; the engagement of over a hundred states, experts and civil society
organisations fromaround the world. In parallel, the consensus has shifted, and more and
more states and regional institutions are adopting mandatory norms on business and huran
rights. The natural outcome of all this work is to guarantee an international level playing field
through the treaty, not supporting weak, vague alternatives, which are less ambitious than
existing orproposed national and regional legislation.

3rd observation. (For the first time since the beginning of the process, you have the
opportunity to accelerate the pace of discussions and enter into concrete negotiations.) The
draft has improved over the years and taken into account many of the issues raised by
different actors andis now stabilizing. It is a sound basis for negotiation, butshould be further
clarified and strengthenedthis weekand in the coming months. We urge States to take this
opportunity seriously and to engage with the draft’s content, as well as to make efforts to
strengthenthe text. FIDH will provide specific textual suggestions to do so.

International Organisation of Employers (IOE)

Thank you for giving me the floor. | speak on behalf of the International Organisation of
Employers, which members represent more than 50 million companies.

This June we celebrated thetenthanniversary of the UN Guiding Principles on Business and
Human Rights. The UN Working Group on Business and Human Rights together with the
Office ofthe Higher Commissioner for Human Rights is developinga roadmap for the better
uptake ofthe UN Guiding Principles, which will be soft-launched this week. We fully agree
with this. We need more determined efforts by allactors and business has an important role
toplay in this. The Intergovernmental Working Group should fully take the findings ofthe
fact finding as well as the proposals of the roadmap into account.

Lastyear, notonly business, but also many, many governments have raised grave concems
aboutthe secondrevised draft treaty, emphasizing that it will not promote the business and
human rights agenda. It was much to our surprise to recognize that the third revised draft
treaty did introduce only very modest and minor changes to the second revised draft treaty
and failed to addressthe main issues which have beenraised. By and large, we are confronted
with the same approachandthe same contentas last year. This is a missed opportunity. How
can we expected to make any substantial progress in this meeting of the Intergovernmental
Working Group, when key concerns of governments and stakeholders have not been
addressed?

The IOE took note ofthe joint statementby UN human rights experts. In this joint staterrent,
the experts demand that the legally binding instrument and particularly the provisions with
regards to duediligencemust be in line with the UN Guiding Principles. And exactly this is
not the case in the third revised draft treaty, nor has it been the case in any of the previous
drafts. As it has been stressed again and again in the past, this treaty diverges in important
aspect from the UN Guiding Principles, particularly in the area of due diligence. It is
absolutely disappointing that after seven years of work in the Intergovernmental W orking
Group we still need to discuss the need tobe in line with the UNGPs.

The experts also stress the need for the legally binding instrument to apply to all business
enterprises. Yet, in last year's session no agreement on the scope of the instrument was in
sight. Weare still discussing whether this should apply to allcompanies or only private sector
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or only multinational companies. Agreement on the scope is the basis for any negotiations.
How can we negotiate a treaty anddecide at theendto whomit applies?

The IOE together with Business at OECD and BusinessEurope have submitted a thorough
positionpaperon thethird drafttreaty. This document emphasizes the common views of the
business community on some of the critical issues that continue to pose serious obstacles to
the business community’s endorsement ofthe Treaty process. The Treaty in its current form
remains an unnecessary and inappropriate response to the ongoing challenges on protection
and respect of human rights and access to remedy. We continue to be convinced that States
could achieve more by continuing to work within the framework of the UNGPS, jointly with
businessand other stakeholders.

In last year's session of the Intergovernmental Working Group, many governments and
stakeholders demanded to fully reversedirection. In fact, important governments in the room
last yearemphasized that this text is not fit to be negotiated. What we need now is a proper
debate onwhat kind of instrumentwe need

) to strongly promote human rights in the field of business activities;
o to ensure thatworkers and communities have appropriateaccess to remedy;
) to determinedly deep the implementation of the UN Guiding Principles on business

and human rights;and
) to achieve sustainable changeon theground for people, planet and communities.

Important discussions on these questions are taking place outside the Intergovernmental
Working Group, as for instance whether a framework convention would be the better
approach. Ifwe don’t bring these discussions inside the Intergovernmental Working Group,
these treaty negotiations willincreasingly lose relevance.

A fullreboot has the chance to bring relevant countries into the roomwhich have been outside
so farand to turn the discussions into real global and inclusive discourse.

Thankyou.

Organization for Defending Victims of Violence (ODVV)

Unilateral Coercive Measures (UCM)s or Illegal Sanctions Shouldbe addressedin the
Legally Binding Instrument

ODWV strongly believes that the legally binding instrumentshould contain articles that ban
any resort to UCMs by States and abuse of transnational corporations by States through
UCMs. The instrument should also provide the victims of illegal unilateral sanctions who
have suffered harms andlack ofaccessto essential items including food and medicine, with
adequate remedy andredress and guaranteed their right to life and health.

Considering the fact that all inhuman effect of illegal sanctions is caused by the over
compliances of businesses and banks with sanctions, ODVV calls on the Working Group to
include articles in thelegally binding instrumentto address theavoidance of businesses from
trade with sanctioned countries that lead to extensive violation of allhuman rights including
the right to life and the right to health.

ODWV has been working on the adverse effect of unilateral coercive measures (UCM)s, or
illegal economic sanctions, for the past years, raising serious concerns on the deadly and
killing effect of such measures on target populations especially at the time of global crisis
such as the Covid -19 pandemic, in the Human Rights Council.

The on-the ground experiences of NGOs who are based in sanctioned countries proves the
ineffectiveness of humanitarian exemptions, lack of access to medicine, vaccine, medical
equipment, medical care, affordable nutritionand directbreach ofall social economic cultural
rights of the target populations by sanctions, therefore, ODVV has been echoing human rights
concerns which are also repeatedly expressed in the UN by the Secretary General?, High

2 https://Aww.un.org/press/en/2020/sgsm20024.doc.htm
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Commissionaire®, Special Rapporteurs*as well as the UN reports® and resolutions®, on the
illegality ofthe UCMs.

Sikh Human Rights Group

The Sikh Human Rights Group wholeheartedly welcomes and supports the formulationand
enactment of a binding legal instrument to regulate, in international human rights law, the
activities of transnational corporations and other business enterprises.

However, we are concerned with the persistent issues of accountability and remedies. The
details to which we will provide as these weeklong discussions progress.

Nevertheless, we were encouraged by the discussions held during the United Nations Hurman
Rights Councils 48" Regular Session. In other words, we were encouraged by the fact that
the Working Group on the issue of human rights and transnational corporations and
other business enterprises had received but more importantly taken substantive action on
over 150 reports of transnational corporations and other business enterprises committing
gross human rights violations across theglobe.

Therefore, | would like to take this opportunity to express the desire ofa myriad of relevant
civil society organisations and large and small businesses, with whom we have personally
consulted, that the Committee to be established under this Legally Binding Instrument will
follow suit.

We further suggest that the committee consider taking two expert representatives from NGOs
to strengthen transparency, impartiality and ensure civil society participation in the oversight
process.

Thankyou verymuch. Thatconcludes my opening remarks...

United States Council for International Business (USCIB)
) Thankyou, Chairman Rapporteur.

o This year marks the 10" anniversary of the unanimous adoption by the UN Human
Rights Council of the UN Guiding Principles on Business and Human Rights — or the UNGPs.
We join with the many delegations in the roomin pausing to recognize the late Professor
John Ruggie forthis global achievement.

o The UNGPs remain the globally recognized framework on business and human rights,
and its protect, respect and remedy framework has successfully aligned stakeholders around
an important common language and shared understanding upon which many advancenents
have beenmade in its first decade.

) A core reason for the success of the UNGPs and its broad support is that it was
thoughtfully developed over a 6-year and authentically inclusive and consensus-driven
process.

) The Open-ended Intergovernmental Working Group on Transnational Corporations
to develop abinding treaty has NOT enjoyed consensus support.

) Already today —and as has been the case in every one of the 6 preceding sessions of
this working group — many States and stakeholders have expressed disagreement with the
most basic aspects of the text — such as definitions, scope, jurisdiction and applicable law.
These fundamental quesitons remain unanswered - rendering this proposed instrumentfor all
practical purposes unenforceable and widely unsupported.

o We referyou to the paper submitted by the International Organization of Employers,
Businessat OECD and BusinessEurope, which provides a substantive and thorough analysis

3 https://mww.ohchr.org/EN/NewsEvents/Pages/Display News.aspx?News| D=25744&LanglD=E

4 e.g., https://mww.ohchr.org/EN/NewsEvents/Pages/Display News.aspx?News| D=26155& L angl D=E
5 A/HRC/48/59; A/HRC/48/59/Add.2; AIHRC/45/7; AIHRC/42/46; AIHRC/36/44; A/HRC/33/48

6 A/HRC/RES/24/14; A/HRC/RES/30/2; A/HRC/RES/34/13; A/IRES71/193; A/IHRC/RES/46/5
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of the many continuing problems with the text as observed by business. We share the
concerns highlighted in this paper.

o Chair, becauseofthe many concerns voiced by States and delegations here today, we
join together withthemto again call for a pause, a step back fromthis flawed text and process,
and a fundamental rethink of this of this entire exercise.

o As has been stated by governments in the roomtoday, to advance progress on this
critical topic, a wide, consensus-based and cross-regionally supported approach is
paramount.

o We have that with the UN Guiding Principles on Business & Human Rights.

o The work to implement the UN Guiding Principles on Human Rights is advancing
with broad and truly cross-regional global support. We are pleased that a UNGPs 10+
roadmap is soonto be released by the UN Working Group on Business & Human Rights and
the Office of the High Commissioner for Human Rights.

o We look forward to contributing meaningfully to the work of implementing the
UNGPs even further into its 2™ decade, and we urge delegations in this meeting and the
stakeholders beyond tojoin in this critical effort.

Thankyou.

11. JointStatementon behalf of Friends of the Earth International, members of the
Global Campaign to Dismantle Corporate Power

Mr. Chair-Rapporteur,

I am Ubrei-Joe Mariere from Environmental Rights Action — Friends of the Earth Nigeria,
speaking on behalf of Friends of the Earth International, members of the Global Campaign
to Dismantle Corporate Power.

Today we are living profound systemic crises that threaten our life and the planet. The climate
crisis, the biodiversity crisis, the COVID crisis, are results of a socio-economic model that
favours transnational corporations’ pursuit of profits over humanrights and the protection of
the environment. My country, Nigeria, is oneof the many examples of places where powerful
transnational corporations have violated peoples’ rights, caused irreversible damages to the
environment, and have remained in impunity. Our national or even regional judicial systers
are just notable to hold these big companies accountable for their violations, which is why
many organisations in Africa and across the globe have been strongly supporting the process
towards a UN binding treaty on transnational corporations and human rights.

This year, despite great mobilisation in the continent, many ofus are not able to participate
in-person in the session, or even virtually. Travel restrictions due to COVID-19, unequal
access to vaccines between the people in the global South and the global North, increased
financial barriers duetothe economic impacts of the pandemic, digital connectivity problens
and time zone issues have beenseverely limiting the participation of representatives fromthe
Global South, including States, in these important negotiations. The barriers to adequate
participation of representatives from some of the countries most severely affected by the
impunity of transnational corporations undermine the objective of ensuringan inclusive and
fair process of negotiations. We call for a stronger commitment from the Chair to ensure
people from the South are able to follow, intervene and influence the direction of the
negotiations.

We are also deeply concerned aboutthe continuing hollowing outof key content in the drafts
presented by the Chair. Although we note some positive changes in the third revised draft,
most of these changes are cosmetic, rhetorical and ineffectual. These superficial changes fail
to solve the structural problems and loopholes repeatedly highlighted by social movernents
and affected communities.

The new text unacceptably continues a logic centered on States’ obligations, and fails to
clearly establishdirect legal obligations for transnational corporations. We are also concemed
about the scopeofthe currentdraft, because businessactivities as such cannot be held liable,
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only naturalor juridical persons. We demand that the scope remains as originally mandated
by Resolution 26/9, on TNCs and OBEs with a transnational character.

Despite the difficulties around participation and inclusiveness, we will work with our allies
to make sure thatthe 7th session of negotiations is able tosteer this process away froma text
that is currently accommodating to the requests and interests of the corporate sector and their
politicalallies.

Thankyou.

Jointstatementon behalf of the Centre for Human Rights, Centre fo Applied Legal
Studies, Laywers for Human Rights, the African Coalition for Corporate
Accountability, the Centre for Human Rights, the South African Institute for
Advanced Constitutional, Public, Human Rights and International Law (SAIFAC),
and the Uganda Consortiumon Corporate Accountability

Mr Chairperson, I make the following submissions in relation to the third draft of the Legally
Binding Instrument (LBI) on behalf of the Centre for Applied Legal Studies, Lawyers for
Human Rights, the African Coalition for Corporate Accountability, the Centre for Hurman
Rights, the South African Institute for Advanced Constitutional, Public, Human Rights and
International Law (SAIFAC), and the Uganda Consortiumon Corporate Accountability.

We commend the release of the third draft of the LBl and we strongly support the
continuation of the existing process and refinement of the existing draft. A binding instrument
is indispensable to ensuring accountability and remedies to victims of corporate abuses of
fundamental rights. Furthermore, we support an instrument that reflects perspectives of all
including the Global South and effectively addresses differentexperiences across the globe,
and makes corporate compliance with human rights norms mandatory, not voluntary. The
envisioned Treaty will level the playing field and avoid fragmented approaches to corporate
responsibility that allow forabuse.

Althoughsome improvements have been noted, therestill remain key areas of languages and
text in need of strengthening to ensure that the Treaty achieves its objectives: namely, to
effectively address thecommon global challenges around the prevention of corporate abuses
and violations, to address rising cases of corporate capture, and, importantly, to remove
obstacles blocking access to remedies for victims of rights violations.

While there are some areas of the draft that require furtherenhancement and improvenent,
it is nevertheless important that the existing process continue until the finalization and
adoption of the treaty. We reject the need for starting any new process or the need to
fundamentally alter the text. We accordingly submit that if a different course is taken, it
would have theinevitable effect of eliminating or weakening the progress thathas been made
so far. In ourview, the current text should notbe controversial to any statewho agreedto the
UNGPs — it is simply builds upon themin two areas: in relation to prevention, it renders
human rights duediligence mandatory and, in relation to access to remedy, it tries to remove
legal obstacles victims face. The Treaty would bepartofthe ‘smart mix’ of measures the late
John Ruggie recognized were necessary to ensure corporate accountability.

Throughout the 7" session, African Civil Society and partners will submit a re-iteration of
some of its comments on the second draft as well as novel comments both appraising the
current draft and suggesting some areas of its improvement. We will make recommendations
relating to various clauses of the third draft of the LBI, including but not limited to the
preamble, definition, statementof purpose, scope, rights of victims, preventionand access to
remedy.

I thankyou.
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13. Jointstatementon behalf of the International Trade Union Confederation, Building
and Wood Workers’ International, Education International, Indus trial Global Union,
Interntaional Transport Workers’ Federation; International Union of Food,
Agricultural, Hotel, Restaurant, Catering, Tobacco and Allied Workers’ Associations,
Public Services Interntaional; and UNI Global Union

Thankyou, Chairperson. I speak on behalf of the over 200 million members ofthe following
globaltrade unionorganisations:

- ITUC

- BWI

- El

- IndustriAll Global Union
- ITF

- IUF

- PSI; and

- UNI Global Union

With the COVID-19 pandemic once again exposing the fragility of global supply chains and
business models built on non-standard forms of employment and informality, the Legally
Binding Instrumentrepresents a unique opportunity to endthe impunity for corporate hurman
rights abuses.

The 2020 ITUC Global Poll found that 66% of citizens wanted their governments to adopt
new rules for multinational corporations to end human rights abuse through their supply
chains. A YouGov poll conducted just last week revealed that 80% of citizens in the European
Union supported laws to hold companies accountable for harms to people and planet.

Chairperson,

The people have spoken. It’s now time for ALL governments to listen to their citizens and
engage meaningfully in this process. Now is not the time to look at alternatives. Now s the
time to focus on the 3" revised draftand delivera strong a Treaty withoutdelay.

Chairperson,

Overall, the third revised draft has introduced further conceptual clarity and a text that is
politically viable forall concerned. We welcome, among other things:

- The betteroverallgender integration;

- acknowledgement of the importance of health and safety;

- recognition of the right to a safe, clean, healthy, and sustainable environment;
- the reference to obligations of business enterprises to respect human rights;

- the requirement that human rights due diligence should be informed by meaningful
engagement with trade unions;and

- the inclusionofthe domicile of the victimas a basis for jurisdiction.
Chairperson,

We said last year that the second revised draft was ‘negotiation ready’. The minor, but
significant changes reflected in this third revised draft puts us in an even better position for
meaningful negotiations.

Over the course of the week, we will present our proposals for textual amendments, which
aim to,among otherthings:

- Betterarticulate the scopeof labourrights;

- Ensure that the Treaty hasa strong social justice dimension;
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- Provide clarity on the internationally recognized humanrights applicable to States by
virtue of ratificationandthose to which they are otherwise bound; and

- perhaps most importantly, ensuring that the provisions on liability for corporate
human rights abuse better reflectthe types of liability applicable to the different supply chain
businessmodels relied on by corporations.

Chairperson,

We will expand on these and other points in the coming hours and days. Our full position
paperis also nowavailable on the ITUC website.

In closing, on behalf of the global trade union movement, | wish you good luck and every
success for this 7" session.

Thankyou.

Jointstatementon behalf of DKA Austria, ChildRights Connect, ECPAT
International, Clinicade Direitos Humanos UFMG and Clinicade Direitos Humanos
PPGD/PUCPR

Dear Chair

On behalf of DKA Austria, Child Rights Connect, ECPAT International, Clinica de Dire itos
Humanos UFMGand Clinica de Direitos Humanos PPGD/PUCPR.

We welcome the amendments to the draft legally binding instrument that bring us a step
closertowards a child rights approach. We would like to extend our appreciationto the States
that have contributed to changes in the text that promote therights of children in the contex
of business activities.

As reported by the United Nations, human rights have been heavily impacted by the
pandemic. We are also facing a climate crisis, a food crisis, a massive loss of biodiversity,
among other crises, which are further aggravated by the activities of certain businesses. It has
been recognised that these crises, together with the adverse impact of business activities,
often have a disproportionate effect on children and their rights. We call on UN Member
States towork towards a strongandsolid legally binding treaty onbusiness and human rights
that addresses the often-dis proportionate effect of business activies on children’s rights.

We believe that some provisions in the draft legally binding instrument could still be
improved to this end, including:

- to ensure that the activities and operations of business enterprises do not adversely
impact on children’s rights;

- to make sure that businesses respect children’s rights throughout their global
operations, and take action to prevent or mitigate impacts to children’s rights that are linked
to their operations, products or services by their business relationships;

- to guaranteeaccess to effective remedy for childrenwhose rights have been infringed
by business enterprises, including State-owned enterprises, through child-friendly justice.

We will be making specific proposals during the session on how to best achieve the goak
mentioned above and thank you in advance for taking ouramendments into consideration.

Jointstatementon behalf of CIDSE, CCFD-Terre Solidaire, Misreor, KOO, DKA,
Fastenopfer, Focsiv, Broederlijk Delen, Entraide & Fraternité, CAFOD, Trocaire,
Commission Justice & Paix Belgium, Alboan

Corporate violations of human rights and thetoll that corporate activities exert on the planet,
ourcommon home, are an unbearable burden on our human family. As we slowly move away
froma global healthcrisis, communities around the world still live throug h the loss of global
forest-lands, the pollution of rivers and water sources, the destruction of their land by large
mining projects and otherimpacts of business activities. Itis clearwe need to move beyond
voluntary principles for corporations to ensurejustice for right-holders.
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CIDSE, CIDSE, CCFD-Terre Solidaire, Misreor, KOO, DKA, Fastenopfer, Focsiv,
Broederlijk Delen, Entraide & Fraternité, CAFOD, Trocaire, Commission Justice & Paix
Belgium, Alboan welcome this 3" revised draft and this seventh round of negotiations as
another piece in the global puzzle of answers to the multiple crises we face.

We congratulate the Chairmanship forits will to move the process forward by encouraging
States toengage substantially on thetext, and we invite State Parties to take this opportunity.

In particular, the European Union and its Member States should heed the call of civil society
and faith-based organizations, movements and citizens to engage fully in the negotiations.
The forthcoming EU Directive on Corporate Due Diligence and Accountability will not be
enough to respond to the planetary challenges we face and cannot be an excuse to dismiss
the negotiations.

Wealso call on States who have not joined the negotiations in previous years to do sowith
goodwill and respectforthe process, abandoning efforts to undermine it.

Among the recommendations put forward in the written contribution of CIDSE and its
members, we would like to highlight the following:

- Replace the term ‘victim’ with the more inclusive and affirmative ‘right-holder’.

- Reinforce further provisions on right-holders’ access to justice, in particular by
clarifying provisions onthechoice of applicable jurisdiction, reversal of burden of proof, and
the removal of monetary and non-monetary obstacles.

- State unambiguously that a business enterprise’s formal compliance with due
diligence standards shall not absolve it from liability.

- Include the possibility for right-holders, be they indigenous communities or other
affected right-holders, to explicitly deny consent to business activities in their territories. If
given, such denial should be operationalized and result in ceasing of the activities or
preventing themfromtaking place in the first place.

- Include measures for protecting human rights and environmental defenders,
particularly women and indigenous people, and the specific threats they face.

Ensure and operationalize the primacy of human rights over trade and investment
agreements, especially in the context of arbitration mechanisms such as ISDS.

16. Jointstatementon behalf of Sudwind and the other members of the Treaty Alliance
Austria, a coalition of over 15 Austrian NGOs and trade unions, together with a
European Youth Delegation

Sudwind and the other members of the Treaty Alliance Austria, a coalition of over 15
Austrian NGOs and trade unions, together with a European Youth Delegation highly
welcome the “Third revised Draft” and the process of consultations and negotiations that led
to it. With regard to the amendments, we are pleasedthat the draft has gained in clarity and
therefore we believe the draft provides a good basis for constructive discussion in this
important seventh session.

We are asking boththe EU and its Member States to take up leadership to develop conmon
positions and engage constructively in this seventh session. Especially against the
backgroundthat Austria is a member of the UN Human Rights Council, Austria should take
up its responsibility and constructively engage in this and upcoming sessions of the
intergovernmental Working Group. We are calling on the EU to implement its
announcement, as formulated in the Council Conclusions on EU Priorities in UN Human
Rights Forain 2021, which were approved by the Councilat its 3785th meeting held on 22
February 2021 ,the EU will provide appropriate support to the work of the UN Working
Group on Businessand Human Rights, in its efforts to develop a renewed roadmap for the
next decade of businessand human rights. The EU will also participate actively in the UN
discussions on a legally binding instrument on business and human rights with the aimto
promote an instrument that can effectively enhance the protection of victims of business-
related human rights violations and abuses and create a more global level playing field.”
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The outbreak of the corona pandemic severely disrupted global supply chains and had a
significant impact on the global labor market. In the wake of the crisis, millions of people
who were previously employed in production were dismissed. Corporations cancelled orders
and refused to pay for products already manufactured, making it impossible foremployers of
supplier companies to pay theirworkers. Child labour, forced labourand the persecution of
trade unionistsand human rights defender still occur systematically in global supply chains
in 2021. The latest Global Witness report shows that 227 people were murdered in the
previous year because they were engaged in environmental activism. So it was again the most
dangerous year on record for people defending their rights, their lands and protecting the
environment. This clearly underlines the urgent need for a Binding Treaty. Last year the
Treaty Alliance Austria launched the campaign "Human rights need laws. So that supply
chains do not hurt". In this campaign we call for support for the UN Binding Treaty and
binding rules for corporationsalsoat EU and national levelin Austria.

There are many positive developments in the “Third Revised Draft” that should serve as a
good basis for constructive EU engagement.

e Especially the inclusion of relevant ILO conventions instead of singling out only ILO
Convention190is an important improvementin 83 ofthe preamble

e Wealso welcome theinclusion of ILO Declaration on Fundamental Principles and Rights
atWorkin § 14

o and especially welcome the inclusion of the rightto a safe, clean and healthy environment
as well of climate change in key provisions ofthe 3rd draft, which puts the draft in line
with the latestresolution of the right to a safe, clean, healthy and sustainable environment
adopted by the Human Rights Councilin October 2021.

However, we also would like to draw attention to our recommendations for improvenents
from civil society andtrade unions engaged in the Austrian Treaty Alliance

e Article 1.1 should consider the circumstance, that persons have suffered harm, because
of supporting victims. Therefore it should use a broader definition of victim, such a
formulation already existed in Article 1.1 of the “Second Revised Draft”.

e Definition from 2nd Draft: “and persons who have suffered harmin intervening to assist
victims in distress orto prevent victimization.”

e Article 5.2should explicitly mentionthe protection of human rights defenders and should
clearly define prevention measures.

e Article 6and 8should explicitly mention thatcorporations are liable if they fail to conply
with theirenvironmental due diligence obligations.

o Article 7.5: the burdenof proofshould be clearly defined asan obligation, therefore the
word “allowing” should be deleted.

e Article 8 shouldalsoincludeadministrative sanctions if corporations fail to comply with
theirdue diligence obligations (alsoif there is no harm).

e Article 14.5 should clearly define that trade agreements and investment agreements
should contain human rights exception clauses. Specific measures are also needed to
ensure that human rights are not undermined by tradeand investment agreements.

We call on all states and especially the EU to formulate constructive proposals for further
elaborationat the seventhsession. Webelieve thata focus on substantive issues is necessary
to move the negotiations on the text for the treaty forward. This debate is necessary to face
the challenges of globalization and to stop humanrights abuses by corporations, until the

“mandate to elaborate an international legally binding instrument” established by UN Human
Rights Council Resolution 26/9is fulfilled and suchan instrument is in force.
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17. Jointstatementon behalf of Corporate Accountability, Centre Europe Tiers Monde,
Indigenous Peoples International Centre for Policy Research and Education -
Tebtebba Foundation

Mr. President,

I am speaking on behalf of Corporate Accountability, Centre Europe Tiers Monde,
Indigenous Peoples Rights International, who are members of the Global Campaign. We
commend the States that continue to supportthe process of this treaty negotiation.

Afterhearing this first general discussion, we feel it is necessary to point out and recall the
spirit and the letter of the original mandate of this process, established by Resolution 26/9,
which aims at making transnational corporations (TNCs) and their global production chain
respect human rights. In this regard, a clear distinction must be made between the human
rights obligations of States and TNCs. States have general obligations to protect, respect,
ensure respect forand fulfillhuman rights in the territories under their jurisdiction. They also
have obligations notto violate the humanrights of other people even outside their jurisdiction
and to ensure that international institutions and entities respect human rights. As for TNCs,
they have the obligation to respect human rights, labor and environmental standards in the
conduct of their activities.

In this context, it would be wrong for the future treaty to target all types of enterprises, to
target public, local or small companies whose activities are already covered by national
jurisdictions. In fact, as we have emphasized on many occasions, TNCs have considerable
economic and political power, but this power is not accompanied by accountability. This is
not the case forsmall local businesses. For this reason, it is essential to focus on establishing
the direct responsibilities of TNCs and to clarify their human rights obligations, distinct from
those of Statesand noton thesame levelas small local businesses.

Another important element to be included in the future treaty is an effective enforcement
mechanismat the international level to ensure legal liability of TNCs for human rights
violations. The global campaign advocates for the establishmentofan international tribunal
to try violations committed by TNCs with dissuasive sanctions to prevent the recurrence of
violations.

These are key elements that mustbe taken into consideration by the Working Group.

The peoples, citizens, affected communities and social movements place great hope in the
success of the process initiated in this Working Group to bring TNCs under the law. States
also have aninterestin the adoption of such a treaty that will allow themto recover their lost
sovereignty.

It is in this spirit that the Global Campaign has been engaged in the process of negotiating a
binding treaty on TNCs in this Working Group.

We note with great regret thatthe current draft treaty falls farshort of the Working Group's
mandate. It is essential that this situation be rectified and the process putback on track.

Mr. Chair,
Thankyou foryourattention
Geneva, 25 October 2021
18. Jointstatementon behalf of Treaty Alliance Germany, Brotfiir die Welt, Global
Policy Forum, MISEREOR and Stdwind
Thankyou verymuch Mr. Chairman!

I am speaking onbehalf of the Treaty Alliance Germany, Brot fiirdie Welt, Global Policy
Forum, MISEREOR and Suidwind.

We congratulate the Chair for the clarifications in the Third Draft ofthe LBI, such as:

- The clarification that all core human rights treaties and ILO conventions are covered
in the scope ofthe LBI;
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- The explicit reference to the right to a safe, clean, healthy and sustainabe
environment;

- The modified provisions on prevention and legal liability not only covering the
activities, butalso business relationships of companies;

- The explicit reference to civil sanctions in the provisions on liability.

While the draft text already serves as appropriate basis for substantive negotiations, we
recommend the following improvements:

- In line with the UNGP, due diligence requirements should include an obligation for
companies to provide effective grievance mechanisms and reparations for damages even
before civilproceedings have established a company’s guilt;

- In line with the German Supply Chain Act, non-compliance with due diligence
obligationsshould lead to administrative sanctions even in cases, when the company does
not contribute to damages;

- Administrative sanctions should also be imposed when companies do not comply with
environmental due diligence obligations;

- And, concrete measures should be added, how states should ensure compatibility of
trade and investment agreements with the LBI.

As German CSO, we express our disappointment that, the EU keeps on refusing
negotiations, has not provided any legal analysis, has not contributed any
recommendations and not evensought fora negotiation mandate by EU member States.

After France, Germany has also passedan Acton due diligence obligations this year, and
the EU itself is preparing a Corporate Due Diligence and Accountability regulation. If the
EU is really interested in aninternational lewvel playing field, it should seize the opportunity.
Startnegotiating now!

Thankyou verymuch!

Jointstatementon behalf of Feminists for a Binding Treaty

I speakon behalfofthe “Feminists fora Binding Treaty” coalition, which gathers around 30
NGOs and has been working collectively to advocate for a gender-responsive treaty since
2016.

We continue to express our strong support to this process and welcome the progress buik
over the last sixyears thanks to the many contributions from States, experts and NGOs. In
this regard, we welcome that the Secretariat prepared the matrices of comments from States
and other stakeholders, as well as that the track-changed version of the draft text has been
made available; these initiatives have increased transparency and facilitated analysis.

The 3rd draft text is an important basis for negotiations and goes in the right direction in
terms of filling some of the major gaps in ensuring prevention of business human rights
abuses, access to justice and reparation for victims. We stress, however, that some key
provisions still need further clarification and strengthening. We will provide comments on
specific provisions as relevantthis week.

Some States have raised that legalissues addressed in the draft instrumentare complexand
may raise issues of conflict with national law. In this regard, we recall that the aim of an
international human rights instrument on business and human rights is precisely to raise
national standards to bring themin line with international human rights law and to address
the systemic gaps in accountability that victims face when seeking access to justice for
corporate abuse. The draft instrument before us can add tremendous value in terms of
international human rights protection, particularly its provisions on liability, jurisdictional
aspectsin cross-border cases and on access to remedy.

Thus, anysuggestionthat negotiating a treaty is premature, or that the process for its drafting
is taking the wrong approach, would be a slap in the face to the thousands of activists and
victims who have advocated for an international legally binding instrumentnotfor years, but
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for decades. This is especially so when these arguments are put forward by States that have
neverengaged constructively todiscuss substancein the past sixyears.

We hence strongly hopeto see constructive and substantive participation in negotiations from
States fromall regions. In this regard, we welcome the proposal of the Chairmanship for a
cross-regional group of friends of the Chair that would facilitate the next steps of
negotiations.

Thankyou.

20. Jointstatementon behalf of International Association of Democratic Lawyers and
Institute for Policy Studies

Gracias Sr. Presidente. Realiz6 esta intervencion en nombre de international association of
democratic lawyers y Institute for Policy Studies y como miembro de la Campafia Global

La Resolucion 26/9, cuya aprobacion permite que estemos aqui reunidas, establecié un
mandato claro. Este Grupo de Trabajo se cred con el objetivo de elaborar un instrumento
juridicamente vinculante para regular (repito, regular) las actividades de las empresas
transnacionales y otras empresas en el derecho internacional de los derechos hunmanos.
Como dijo la Alta Comisionada para Derechos Humanos de la ONU: "el mundo se esta
moviendo rumbo a obligaciones vinculantes”.

Tras siete afios de negociacion, hoy se presenta aqui una propuesta que implica una clara
contravenciéon de este mandato, proponiendo ahora dirigir la negociacion hacia la
consecuciéndeunacuerdo marco, untexto con obligaciones no detalladas basado en amplios
consensos interestatales. Consideramos que un instrumento asino es apto para regular la
relacion entre empresas y derechos humanos en el derecho internacional sino que vuelve a
derivar la cuestional &mbito de los Estados. Se tratade un debate que consideramos superado
en la segunda sesion denegociaciénperoqueahorapretende reabrirse.

Permitanme recordarles cudl es el problema de fondo que nos retine aqui. El fondo de la
cuestion radicaen que, aunsiendoevidentes las violaciones de derechos humanos cometidas
porlas ETN através de sus cadenas, los Estados son habitualmente incapaces de sancionar a
las culpables o reparar a las victimas, por muchas razones, entre ellas por la falta de
herramientas juridicas apropiadas para perseguir crimenes cometidos en terceros paises, por
la asimetria existente entre los derechos reconocidos a las empresas por las normas de
comercio e inversion frente a la ausencia de responsabilidades de las corporaciones o por la
imposibilidad de que los estados més pequefios o pobres puedan enfrentarse a entidades cuyo
capital les duplicael PIB.

Necesitamos un instrumento vinculante que detalle las obligaciones de los estados, que
incluya obligaciones para las empresas y que integre los mecanismos parala supervision y el
controldelcumplimiento de estas obligaciones.

Y esto es precisamente lo que no es posible hacer mediante un acuerdo marco que solo
contenga obligaciones interestatales de desarrollo de lineamientos poco especificos. Esto,
repetimos, provoca que la proteccion frente a violaciones de derechos humanos cometidas
por las empresas transnacionales a lo largo de sus cadenas de suministro radique Unicamente
en la accion del Estado, y NO asegura que todas las titulares de los derechos reconocidos
pueden reclamar su derechoporigual, nia nivel nacionalnia nivel internacional. Mas adn,
un acuerdomarco de esetipo persigueel establecimientogradual de un régimen juridico, un
mecanismo para ir creando, sin demasiadas obligaciones especificas y con muchos
compromisos de hacer, en el futuro. Porsupuesto, sin 6rgano de control.

También creemos que el procesode seguimientode las negociaciones, con la propuesta del
grupo de amigos de la Presidencia, debe sertransparentey representativode la diversidad de
los paises implicados en las negociaciones, especialmente aquellos del Sur Global, més
afectados por las actividades de las ETN a través de sus cadenas. Esperamos queel presidente
fomente y asegure la participacion de esos paises y solicitamos que la eleccién tengaen
cuentalaopiniénde lasociedad civil, realizando una consulta a estos efectos

¢Realmente llevamos siete afios trabajando, prometiendoa las afectadasy a la sociedad civil
mundial que la comunidad internacional iba a sercapaz de asegurar elacceso a la justiciay
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el fin de la impunidad para proponer un tratado vacio? Este proceso ha escuchado a los
afectadosy victimasy cuentaconelapoyoy consenso demuchos de ellos, queson las partes
interesadas que realmenteinteresany cuyos derechos humanos estetratado debe proteger.

Gracias!
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