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Comments and requests for clarification from States

States

Mexico

o México considera importante que las referencias a los defensores de derechos
humanos queden asentadas eneltexto, incluido en los PP3y PP12.

) A lo largo del texto, se sugiere mantener las distinciones conceptuales entre
“obligaciones”y “violaciones” de derechos humanos cuando se esté haciendo referencia a
los Estados; y “responsabilidades” y “abusos” de derechos humanos, cuando se haga
referencia a las empresas, atendiendo a las implicaciones juridicas que las definiciones de
dichos conceptos conllevan.

) Ao largo deltexto, se sugiere hacer unaclara distincion entre la prevencion de abusos
a derechos humanos y la mitigacion de riesgos, pues mitigar abusos a derechos humenos
implica cierto nivelde tolerancia que nodeberia seradmisible en untratado internacional.

o El enfoque de todo el texto se centraen las actividades de las empresas, incluyendo
aquellas de caracter transnacional. Ante la sugerencia de algunos Estados de introducir
referencias a las corporaciones transnacionales, se sugiereanalizar las implicaciones queello
conllevaria para poder mantener la congruencia del texto, dado el enfoque en actividades que
actualmente tiene. Se sugiere mantener el enfoque en las “actividades de las empresas,
incluyendo aquellas de caracter transnacional”.

o Conrelacion a la propuesta realizada por unadelegacionde reintroducir en el articulo
4.2 la referenciaalaccesoparalas victimas a medios diplomaticos y consulares, cono estaba
previstoenelsegundoborrador, México consideralo siguiente: sibien el parrafo esta dirigido
alas victimas para obteneralguna atencién de los consulados 0 embajadas de la nacionalidad
de la empresa que comete unabuso a sus derechos humanos, se presta a confusion sobre los
derechos de asistenciay proteccion consular. Esto ademas generaria sobrecargas de trabajo
para los agentes consulares cuya funcion primordial es defender y atender los intereses de
sus nacionales. Se sugiere entonces no incorporar dicha referencia, atendiendo a que su
contenidoy la funcion consular estan previstos en otros tratados e instrumentos ampliamente
regulados.

o Con relacion al articulo 6, se agradecera se realice una revision de los supuestos y
requerimientos especificos que se establecen para la debidadiligencia de las empresas. Se
considera, ademas, necesario aclarar cual es la responsabilidad de las empresas en las
consultas que se deben llevar a cabo con los distintos actores potencialmente afectados,
manteniendo los impactos diferenciados en funcidn de su situacion de vulnerabilidad, en
particular de todas las mujeres.

o En el caso delarticulo 6.4.d, se considera que existe una confusion conceptual y
juridica, yaque el deber de consultar recae en los Estados y no es delegable a las empresas.

. En el caso del articulo 6.4.f, México quisiera manifestar su preocupacion sobre el
mismo, ya que, el establecer requisitos de integrar clausulas de debida diligencia en los
contratos iriaen contradel principio de libertad contractual de las partes.

) Conrelacion al articulo 8 sobre responsabilidad, particularmente el 8.4, se considera
que los elementos sobre la “repeticion” (compensacion al Estado porunaempresa por haber
cubierto lareparacion de las personas afectadas) deberia plantearse en el contexto intemo del
Estado, y no especificamente en uninstrumento internacional.

o El articulo 8.6 es una de las disposiciones centrales del instrumento, por lo que su
claridad es fundamental. Se debera procurar poner redaccion que separe y establezca
claramente los 3 tipos de responsabilidad por las actividades de las empresas, 1) por hechos
cometidos por terceros, 2) por omision en acciones de prevencion, 3) por responsabilidad
directa. Este articulo prevé el primer supuesto. Aqui se plantean 2 posibilidades: la
responsabilidad juridica de una empresa principal por no evitar que otraempresa con la que
tiene una relacion comercial cause o contribuya a abusos, en una situacion de control,
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administracion o supervision de la primera sobre la segunda; la responsabilidad juridica de
unaempresa principal por no evitar que otraempresa con la quetiene unarelacién comercial
cause o contribuyaabusos, en una situacionen la que debieron preverse los riesgos deabusos,
pero no se tomaron medidas preventivas adecuadas. Sin embargo, se considera que deben
coincidir ambas condiciones para determinar la responsabilidad de la empresa matriz, es
decir: que debe haber existido algin nivel significativo de control, administracién o
supervision sobre laempresasubsidiaria o sus actividades y que, en ese contexto, los riesgos
debian haber sido previsibles. De lo contrario, aunque exista un nivel de control,
administracion o supervision, silos riesgos noeran previsibles, dificilmente se puede exigir
un deber de cuidado; y al contrario, si los riesgos eran previsibles pero no existia control,
administracion o supervision, dificilmente resultarian imputables.

Russian Federation

Crates 1 (Definitions)

bnaronapto Bac, rociomun Ilpeacenatens,

[NomuMo paHee 03BYUCHHBIX POCCUIICKOM JiesieTalyei 3aMeyaniii XoTelu Obl 00aBUTh
cIeyrolee.

K Takum 3aMe4aHHIM MOXHO O THECTH, B YACTHOCTH PACIPOCTPaHEHNE AIEHCTBUS JOKYMEHTA
Ha [peIPUHUMATENbCKYIO ASSITEbHOCTh 0P UMY ECKUX JIML 0€30 THOCUTEIbHO HAIIUKS B
HEHl MHOCTPAHHOTO 3JEMEHTA: B OIPEICICHUM TEPMHUHA «IIPEAIPUHUMATEIIBCKAS
JeATeIbHOCTE) B IPUHLIUIC HET yIIOMUHAHUS €€ TPAaHCHAIIMOHATIRHOIO XapakTepa (ITy HKT
1.3 crateu 1); mo TekcTy NOKyMEHTA IPU YTOUHEHUU TPAHCHALMOHAIBLHOIO Xapakrepa
JIEATEILHOCTU JIUI] UCIOJB3yeTCs] KaTeTOPpUS «BKIOUasD (T.€., HC OTPaHUYHBASL TO JIEKO
TAKAM BHUJIOM JeATCNHHOCTH). HecMOTpsi Ha BO3paxeHWs, B IIPOEKTE MO-TIPEKHEMY
coXpaHeHa KOHCTPYKIHS JyIsl IIPUBJICYEHUS K OTBETCTBEHHOCTH (HM3MUCCKIX JIUIL (1Y HKTBI
1.3 u 1.5 ctateu 1, cTaths 8).

[Mpu 5TOM coieprKaHue TepPMUHA ITPEATIP UHIMATETbCKas JesATEFHOCTD) B HOBOH Pe IaKIHH
nperepreno w3MeHeHus: (MyHKT 1.3 crtatem 1): Obula uckmodeHa (paza «C LEIBIO
usBneueHust npudbum («for profity), koTopast, Ha HAI B3I, CITY )KUT BaYKHBIM TP U3HAKOM
KBAM(UKAIUA HSKOHOMHYCCKOH H JFOOOH IpPyroi OEsATENHPHOCTH B KayecTse
npeanpuHuMarensckoi. Kpome toro, paccMarpuBaeMoe HOJIOKEHUE CTaTh 1 TOCTPOEHOTIO
MPUHLHUIY OTKPBITOTO MEPEYHs M0 KaXKJI0H U3 COCTABIIIOLIMX TAKOTO BHJIA AESATEIbHOCTU
MOCPENCTBOM HCIIOJIB30BaHUS (HOPMYIMPOBOK «U Apyras [T.e. o0as] AesTeIbHOCT,
«BKIIIOYAs» U «BKIIOYAs, HO HE OTPaHUYHMBAsIChy. TakuM 00pa3oMm, IpeAnpHHUMATEbCKAs
JIeSITeNIbHO CTh B 3HAYCHHUHU Oy IyILIEr0 IOKYMEHTA He OTpaHWYeHa HH 110 IIJISIM, HHU 110 BUAM,
HH 10 CyOBeKTHOMY cocTaBy. DakTHuecKu o0ast AeITeIbHOCTb MOXKET OBITh PACCMOTPEHA
B KauecTBe MpeANpHHUMATETIbCKOU (MyHKT 3.1 ctaThu 3).

Bo3HHKaIOT COMHEHMS O THOCHUTEJIBHO LIeJIeCO00pa3HOCTH OCTaBJICHUS B P OEKTE JOKyMEHTA
OIIpENIETICHNU] UHCTUTYTA «IPENIPHUHUMATEINIbCKAS JEATEIIbHOCTDY) B TAKOM «Pa3MbITOM)
BUJE B npuHIune. bojee Toro, B 11€70M BBI3bIBAET BOIIPOCHI UpE3MEPHO LIUPOKUI OXBaT
KOHBEHIINH, KOTOPBIH IBHO HE OTBEYAET [1€PBOHAYAILHBIM LIEJISIM 3TOTO JIOKY MEHTA.

Crateu 3 (Scope)

bnaromapro Bac, rocriomin [peacenatens,

BBIHY)KILGHBI KOHCTATUPOBATh, 4YTO KIOYCBasg i1 TIPOCKTAa KOHBCHIHWU CTaTbs 3
NPUHOUITHAJIIBHO HE NU3M CHWIACH 10 CPAaBHCHUTO C €TO l'[pOI.HJ'IOl"O,Z[Heﬁ peI[aKI.[Heﬁ.

XoTem ObI aKIIEHTHPOBATH BHUMaHKE Ha HEMTpUeMIIeMOCTH s Poccutickoit deneparim
caMOM KOHLIENIUU 3TOM CTaThU IOKYMEHTA, a TakoKe XOTeIU Obl BBICKAa3aTh 3aM €4aHWs 110
CJeyOLIUM €€ Hanboee NP UHIUIMATbHBIM aCTIEKTaM.

Oxar KoHBeHIIHH, MO-IIPEKHEMY OTIpEIEEH B CIMIIKOM o6IieM Buae. I1o cyTH, mox
JIEWCTBHE JOTOBOPA MOKET IOTIACT JIFOOAsI IESITETHHO CTh, XOTh KAK-TO 3aTparnBatoIas iga
u 6oJiee TOCy JapCTB.

B ycnoBusix rimo6ammzanuu v 1y poBoi 3KOHOMHKH TaKOH IT0IX0 /T TO3BOJISIET P UMEHHTH
KouBeH1110 4y Th JIM HE K IIO0O0H KOMMEPUECKOH C/IeNKe, B TOM YHCIIE C UCTIOIb30BaHUEM
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WntepHeta. Ha Hamm B3r1s.1, 3T0 HE 0TBE4aeT nojoskeHusaM pesomonuu CITH 2014 r. Umeer
MECTO PACUIMPUTEIFHOE HEOOOCHOBAHHOE U, B KOHEYHOM CYETe, HEeI0OPOCOBECTHOE
TOJIKOBaHWE MaHJaTa TPyHmbl. B 3Toil CcBA3M cUHMTaeT HEOOXOAMMBIM IMPOJI0JDKATH
HACTauBaTh Ha Cy)KeHUU cepbl mprMeHeHns: KoHBeHIMM 10 3a1UThl TPaB YeJIOBEKa MPU
ocyuiectiaeHnr aesirensHocri THK.

[Mo-pesxxHEMY HE yCMaTpHBaeM OIPaBIaHHOCTH pa3pabOTKH JOKYMEHTa, B OOJIBITHHCIBS
CBOCM MOCTPOCHHOTO Ha MOATBEPIKICHUH 0053aTEIBCTB TOCY IaPCTB, KOTOPHIC OHH YKe
B3sUM Ha ce0s B paMKaX IPyTHUX MHOTOCTOPOHHUX MEXaHU3MOB, B TOM YHCIe Ha Gouee
BBICOKOM ypoBHE (yHKT 3.3 crtateu 3). PaccMaTpuBaeM 3TO Kak MOJAXOJ, BIEKY M
ocJiabieHIe UMEIOMIEroCsl PEeKUMa 3aIIUTHI P aB YeTI0BeKa.

2. O6beM mpaB, 3amUTa KOTOPHIX OYJET pEryIMpOBaThCs IMOJIOKCHUAMH Oy yriei
KoHBeHI1H, Kak U paHee, CHOPMYIUPOBAH A0CTATOYHO «Pa3MbITo». I10 TeKCTy mpoeKm
HCIIOJIb3YIOTCSI KATETOPHH «BCE MEXKAYHAPOJAHO MPH3HAHHBIE MpaBa YeENOBEKa» H
«ocHOBoMojararonme ceoboms» («all internationally recognized human rights and
fundamental freedoms»).

[To cpaBHEHMIO € pEABIAYIIEH pEaaKIIME B TPOEKTE TENEPh CAEIaHa [TOTIBITKA OTPaHUIHTh
9TU KaTeTOPUHU - YIIOMHUHAHUE B ITY HKTC 3 ctateu 3 OTACJIbHBIX HCTOYHHUKOB, U3 KOTOPBIX
TaKue MpaBa U CBOOOJBI JODKHBI IPOUCTEKATh. BMECTe ¢ TeM KPYT 3THX HCTOYHHKOB
chopMymMpoOBaH HW3JMIIHE IMUPOKO, BKIIOYAs «OOBIYHOE MEXKIyHApPOTHOE MPaBO»
(«customary international law» ), 410 He MO3BOJISIET B TOYHOCTH OITPE/ICIIHUTh, O KAKUXIIPaBax
YeJIoBeKa HJICT PEYb.

B 370l cBS3M BHOBb BO3HHKAET BONMPOC OO0 OMPaBJaHHOCTH TaKOro MOAX0Ja |
1eJIeco0OpasHOCTH pa3pabOTKH MHCTPYMEHTA, KOJIb CKOPO FOCY AApCTBA U TaK B3SLIM Ha ceds
00s13aTeIbCTBa MO 00ECIeUCHHIO TIPAaB YeJioBEKa B paMKax JpYTHX MHOTOCTOPOHHHX
MEXaHH3MOB, B TOM JHCJIe Ha 60Jiee BBICOKOM YPOBHE.

bnaromapio Bac

Cratns 4 (Rights of Victims)

bnaronapro Bac, rocniomun Ilpeacenatens,

B mepByto ouepenp otMedaeM, 4To cTaThst 4, KaK W PsI JPYTHX MOJOXKEHUH MpoeKm
Kousennuu, mo ¢yt co3maeT 0coObIN, MPUBUIIETHPOBAHHBIA MEXaHU3M 3aIUTHI TPaB
yenoBeKa B KOHTekcTe AedarenbHoctd THK u npyrux npeanpustuil. Ha Ham B3misag, Takon
TIOJIX0]T UJIET Bpa3pe3 C OCHOBHBIMU MPUHIIUIIAMU M CaMOW KOHIIETIIIUEH TPaB YEeJI0BEKa,
BEJIET K ITOIPHIBY II€JIOCTHOCTH CHCTEMBI ITPaBOCY/IHS ¥ /I CKP UMHHAIMY JKEP TB HAPYIIICHHI
TIpaB YeJI0BeKa [0 KPUTEPUIO CYO'BEKTa TAKOTO HAPYIIICHHS.

Kak wu3BecTHO, Ha MHOTHX MEXIyHapoIHbIX IUIOLIAJKax Trocyaapcrea OoproTes ¢
MOTBITKAM U () pArMEHTHPOBATh CHCTEMY 3aIIUThI [IPAB Y€ JIOBEKA, YKPEITUTH €€ I1EJI0 CTHOCTh
(integrity), B ToM 4muciie MyTeM MPHUHSITHS COOTBETCTBYIOIIMX PEIICHUA U PE30JIFOLHA,
HEOOOCHOBAHHOTO BBIJICJICHHSI KAKUX-TO MPHUBHUJICTUPOBAHHBIX TPYIII U KATETOPHIA IIPaB.
Cratbs 4 mpoekra KonBeHmu aktudecku mMeeT auamMeTp ATbHO P OTHBOMOJIOKHYIO TIETb.
He MOKeM COTTaCHTBCSI C TAKHM I10/IX0/I0M.

Yro kacaeTcst KOHKPETHBIXIIpaB, 3aKp CIIJICHHBIX B Heﬁ, TO MHOTHUE U3 HUX YK€ MTPU3HAHBI B
MeXIyHapOoIHOM IIPaBe, a y TOCYAApPCTB yKe €CTh 0043aTeNbCTBA M0 00ECIEUEHHIO HX
COOJTIO ICHHUS — HE3aBUCHUMO OTTOTO, BOBJICUCHBIJIN B ITporecc Hapymeruid THK.

Tak, mpaBo Ha OCTYT K IPaBOCY/MIO U CIIPABELIMBOE CYIeOHOE pa30oMpaTesbCTBO AABHO
3aKpETUICHO B MEXIyHapoJHOM IMpPaBe ¢ HA0OPOM COOTBETCTBYIONIMX MaTepHAIHHBIX U
MPOIECCYATbHBIX TApaHTHi. B 4acTHOCTH, MpaBO Ha CIPaBeLUBBINA, () ()EKTUBHBIA U
OBICTPBIN JOCTYII K TPABOCY/IUIO BhITEKaeT U3 Bceobmeli aeknapari rp aB uesoBeka 1948
roja, MeXIyHapoJHOTO TaKTa O TPaXKJAHCKMX U TOJUTHYECKUX TpaBax 1966 rona,
EBpormelickoli KOHBEHIIMH O 3alIWTE MPaB YeJIOBEKa U OCHOBHBIX cB000J 1950 roma. B
MEXIy HApOJHOM IIPaBE YCTAHOBJICHBI TAKUE KITFOUYEBBIC TPEOOBAHYS, KAK KOMIIETEHTHOCTh
CYJIOB, HX HE3aBHUCUMOCTh U OECIIPUCTPACTHOCTb, CO3/IAHUE CYJIOB HA OCHOBAaHWM 3aKOHA,
paBEHCTBO BCeX Iepe] 3aKOHOM U cyJIoM U Ap. Oka3zaHue rpakaaHaM MO IEPKKU B IIEIIX
3aIIUTHI UX TIPAB U 3aKOHHBIX HHTEPECOB CO CTOPOHBI JUTIIIOMATHYESCKUX U KOHCYJIHCKUX
yUpeKISHUH ITpe Ty CMOTPEHO B COOTBETCTBY IoIIMX BeHCknx koHBeHIMAX 1961 1 1963 rona.
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[No muHaMM MexnyHapoaHOH OpraHM3aly TpyJa NMPUHATO MHOKECTBO KOHBEHLUH U
PEKOMEHIAIMH 10 KOHKPETHBIM IIPaBaM, KOTOpHIE Yallle BCEIr0 HapyLIAloTCsl B KOHTEKCTS
JIeSITeIbHO CTH TP €MIP UATHI.

B s1ux ycnoBusax moapoOHOE U3NIOKEHHE B CTaThe 4 y)Ke CyIIECTBYIOIIUX IIpaB U
IIpoliecCyaTbHbIXTapaHTUIl [T0J1araeM U3IMLIIHHUM.

B kauectBe camMOCTOSITENHFHON KaTeTOPHUH BHOBB BBIAEICHBI «3KOJIOTHUECKUE TIpaBay (B
9aCTHOCTH, ITYHKT 2 «C» CTaThi 4 - «environmental remediation and ecological restorations).
Ucxomqum u3 TOTO, 4TO OOCYKICHME 3aIIUTHl «IKOJOTHYECKHX IPaBy», HE WM EIOIIHX
00IIETPU3HAHHOTO OTIPE/ICIICHUS, HE MOKET BXOIUTh B MaHaT Pabouel rpymsL

B aHaimoruuHoM Kiroue X0Teu ObI BEICKa3aThCI U O 3aKpCIVICHUH B IPOCKTE CTATbU 4 Takux
HEM3BECTHBIX POCCHUICKOW MPaBOBOM CHCTEME MPOIECCYATbHBIX KOHCTPYKIUH, «Class
actions», «gender sensitive access to justice», «gender responsive services».

[lomaraem, 4T0 OTCYTCTBHE UYETKOTO MPEACTABICHHUS O COJEPKaHUHU OO0O03HAUYCHHBIX
IOPUIMYECKUX KATeTOPUM HE TOJBKO CO3/AET PHUCKM HEOJHO3ZHAYHOIO TOJIKOBAHUS
Oyayuiero JOKyMeHTa, HO W cjeiaeT ydactue B HeM Poccuiickoit Denepanuu Mano
pea3y eMbIM.

brnaronapio Bac.

Crates 5 (Protection of victims)

B cTatee 5 mpoekTa coaepIKurcA psIMOJIOKEHAN, KOTOPBIE, KAK NP EACTaBIIETC S, HAJIATalOT
HaTOCYy/1apCTBa BECbMa NP OKHE, TAJIEKO Uy e 00513aTeIbCTBA U B PSIAE ACTIEKTOB K TOMY
YK€ UM EIOT TUCKPUM MHAIIMOHHBIA XapaKTep, He OTBEYAIOIIHIA TPUHIMITY paBEHCTBA CTOPOH
cyaeOHoro pazoupatenberea. OTMedaeM TaKKe, YTO TAKOTO POoJia HOPMBI HE UM S0T aHAJIoTa
B JICHCTBYIOIINX MKy HAP OJJHO-TTPABOBBIX MHCTPYMEHTAX B 00JIaCTH MpaB YeJIOBEKA C
yuactueM Poccuiickoi ®enepanym.

K mpumepy, commacHo MyHKTy 2 CTaTbll 5 TocyJapcTBa 00SA3YIOTCA «TapaHTHPOBATh
Oe30macHoe U CIIOCOOCTBYIONIEE X ACSITEIHHOCTH MIPOCTPAHCTBO UL JIMI, TPYII U
OpraHHU3aIWH, TPOIBUTAOMIHX I 3aMIAIIAIOIIIX IPaBa YeI0BEKa H OKPYIKAIOIIYI0 Cpery,
Tak, 4TOOBI OHM MOTJM AEHCTBOBaTH CBOOOJIHO OT OO0 yrpo3bl, OTpaHUUYCHHIS H
HEYBEPEHHOCTI.

bnaronapro Bac.

Crates 7(Access to remedy)

bnaronmapro Bac, rocriomun [peacenatens,

OOpaTuiayv BHUMaHHE Ha TO, YTO B cTaTthe 7 (IIYHKT 5) BHOBb MOSIBUJIACH KOHCTPYKIMS
«HMHBepcus OpeMeHn T0Ka3bIBaHUD» (Colepkaach B Bepcuu nokymeHTa 2019 r., omHaxo B
penakiuu 2020 r. OTCy TCTBOBAA).

Poccwuiickas neseranus xoTesna Obl 10 ITBEPIHUTH CBOFO IIO3UIIMEO O HEMPHEMIIEMOCTH JIAHHOH
KOHCTPYKIIHH, IIPSIMO ITP OTHBOP €4aIIeH 1T €3y MU HEBUHOBHOCTH.

bnaronapio Bac.

United States
Preamble

We believe that any business and human rights instrument needs to be consistent with the
existing human rights legal framework as well as the UN Guiding Principles. This includes
making the fundamental distinction betweenthe roles of governmentand business, in which
governments are acknowledged to have “obligations” and businesses have a nonbinding
“responsibility” to respect human rights. The nonbinding Protect, Respect, and Remedy
Framework ofthe UN Guiding Principles recognizes this distinction.

The draft LBI includes, and indeed may be premised on, fundamental misstatements of
international law, including asserting in PP 11 and Article 2.1 that business enterprises have
“obligations” with respect to human rights.
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An alternativeinstrument could garner greater support by aligning its text more closely with
the UN Guiding Principles and accounting for variance in States’ treaty obligations.

Definitions (Article 1)
Article 1.2

The United States has significant concerns about how certain terms are defined within the
proposed LBI. The definition of““human rights abuse” under Article 1.2 is overly broad and
fails to take into account the varying human rights obligations of states. It defines “human
rights abuse” as encompassing harm that impedes the full enjoyment of internationally
recognized human rights and fundamental freedoms, irrespective of whether a state seeking
to hold abusiness enterprise accountable forabusinga right recognizesit.

Moreover, the new draft includes a new purported “right to safe, clean, healthy, and
sustainable environment.” The United States has consistently reiterated that there are no
universally recognized human rights specifically related to the environment, and we do not
believe there is a basis in international law to recognize sucharight, either as an independent
right oras aright derived fromexisting rights.

Article 1.3

Article 1.3 defines “business activities” as encompassing “any economic or other activity”
of any “business enterprises” and thus captures any activity of any kind, regardless of the
size or nature of the business as long as the activity is carried out by a “natural or legal
person,” and in this third revision now includes “any business relationship.” As a result, the
scope ofactivity is vague and virtually unlimited.

With the input ofall stakeholders, an alternative approach could clearly define the scope of
business activities and human rights to be covered in way that promotes corporate
accountability and remedy while also allowing businesses a reasonable amount of
predictability.

Purpose (Article 2)

We recognize the value of articulating a purpose or objective foran instrument on business
and human rights. However, as stated in the U.S. comments on Article 1, Article 2.1
mischaracterizes international law by asserting that private actors have human rights
obligations. Any business and human rights treaty needs alignment with international law
and the UNGPs to garnerthe broad multi-stakeholder supportnecessary for its success.

Scope (Article 3)
Avrticles 3.1-3.2

The LBI lacks internal consistency whenidentifying the range of actors and activity intended
to be covered. As mentioned previously, the definition of “business activities” is S0 broad
that it can captureanyact by a business enterprise, which would be overinclusive and extend
far beyond the reach of what anyone would want a business and human rights treaty to
address. Atthesame time, Article 3.2 provides a significant loophole in how states may treat
business enterprises domestically and thus undermine the LBI’s universal applicability by
allowing states to, for example, treat state-owned enterprises differently from other
businesses.

Article 3.3

The scope of rights intended to be covered by the LBI is inconsistent with international
human rights lawand is imprecise. Article 3.3 indicates thatthe scopeofthe LBI is to cover
“all internationally recognized humanrights binding on the State Parties” to the LBI but then
goes onto list a number of sources for such rights that do not in and of themselves create
legally binding obligations, including the nonbinding Universal Declaration of Human Rights
and ILO Declaration on Fundamental Principles and Rights at Work. Moreover, the reference
to customary international law should be more specific, given the variations in understanding
as to what human rights obligations constitute customary international law. We encourage
consideration of alternatives that provide for a clear and practical scope and are better aligned
with the broader human rights law framework.
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Rights of Victims (Article 4)

The United States recognizes the importance of respecting and promoting human rights in
the context of the conduct of business. However, the text of Articles 4 is too prescriptive to
workin diverse legal systems. Forexample, it introduces remedies that mightnot be available
in many legal systems.

Protection of Victims (Article 5)

We recognize that governments must meet their obligations to protect and promote respect
forhuman rights, and that business enterprises should respecthumanrights, and we conderm
attacks onhumanrights defenders. However, the text of Article 5 is too prescriptive to work
in diverse legal systems. For example, it imposes requirements to hold private offenders
accountable in ways that are not aligned with international human rights law. We would be
interested in exploring an alternative approach that would be more in line with the existing
UN human rights framework, the UNGPs, and more flexible to accommodate different
domestic legal systems. For example, an instrument could establish a framework that lays
out broad commitments for the parties with protocols that parties could chooseto join.

Prewention (Article 6)

Due diligence occupies a central role in the UNGPs as a mechanism through which
businesses operationalize the corporate responsibility to respect human rights. We note the
emergence of corporate human rights due diligence laws in jurisdictions around the world.
The United States has several laws encouraging or requiring companies to carry out due
diligence, including a requirement to disclose whether their products contain conflict
minerals by carrying out supply chain due diligence. It is not clear that an ins trunment
mandating theadoption of such laws and prescribing their s pecific terms, including extending
the due diligence to coverall business relationships of a business enterprise, makes sense in
this context and could in fact hinder this progress. An alternative approach based on broad-
based stakeholder input could involve better defining due diligence expectations, best
practices, and lessons learned, and encouraging dialoguein this area.

Access toRemedy (Article 7)

We recognize the importance of effective remedy as setoutin the UNGPs. However, as with
Avrticles 4and 5, the text is too prescriptive to readily accommodate the diversity of domestic
legal systems and thus to secure the needed consensus support. We encourage the Working
Group to consider whether there is an alternative approach that could offer States more
flexibility in howthey improve access to effective remedy.

Broad Scope of Liability (Article 8)

As with Article 7, we recognize the importance of effective remedy for victims of human
rights abuses in the business context. However, we do not believe thatsuch prescriptive rules
regarding legal liability is an appropriate way toimprove accessto remedy giventhe diversity
of legal systems, and we urge the Working Group tostep back and consider whetherthere is
a more flexible approach.

Adjudicative Jurisdiction (Article 9)

The extraterritorial application of national laws as contemplated by the draft is problematic
for the United States and changes in the most recent revisiononly heighten this concem. A
treaty promoting such extraterritorial jurisdiction is not going to obtain broad stakeholder
support.

Statute of Limitations (Article 10)

We recognize the importance ofimprovingaccess to remedy, but we do not see Article 10as
an effective way of doing so. It would dispense with the statute oflimitations “with respect
to all violations of international law which constitute the mostserious crimes of concern for
the international community as a whole.” Without further defining what constitutes “the most
serious crimes,” thestandard would be subject to different interpretations, and thus it may be
impossible to define the scope of activity for which the statute of limitations should be
dispensed. A robust multistakeholder process might allow fora more complete examination
of what might be viable, accounting for what various domestic legal systems permit.
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Applicable Law (Article 11)

Avrticle 11 contains anexpansive choice of law provision that is designed to displace domestic
choice of law provisions, and with the third revised draft, the choice of law provision has
become even broader—further increasing the ambiguity as to what laws of govern over the
operations of any given business enterprise. A treaty mandating such broad application of
foreign lawin domestic courtsis unlikely to garner significant support.

Mutual Legal Assistance (Article12)

The United States lauds efforts by governments to help other governments to promote respect
forhuman rights in the context of business activities. Article 12’s state obligations to provide
legal assistance “to the fullest extent possible under domestic and international law” is far
too prescriptive, and without allowing for states to take domestic and other foreign policy
priorities into account is unlikely to garner significantsupport.

Consistencywith International Law (Article 14)

The United States supports addressing businessand human rights in a manner consistent with
states’ obligations under international law. It would be inappropriate, however, to impose
such broad sweeping mandates on states with respect to existing and future agreements,
especially in light of the ambiguities in what would constitute "human rights obligations”
underthe LBI.

Owersight Body Challenges (Article15)

The United States has consistently supported multilateral action to promote respect for hurman
rights by transnational corporations, as it has throughthe UNGPs. Any proposal to establish
anewtreaty body of 12 independentexperts would entail significant additional outlays in the
UN budget, and thus the implications and consequences need to be considered carefully.
Additionally, the treaty body provisions are nota modern best practice.

Regional organizations

European Union

General requests for clarification:

The EU would like to request some clarifications regarding:
Preamble

Article 1. Definitions

Avrticle 2. Statement of purpose

(Monday, October 25 @ afternoon)

. We would like to know more about the scope of “business enterprises within [States]
territory or jurisdiction, or otherwise under their control” (PP7);

) With the caveat that this does not represent a negotiation on behalf of the EU, the
mention of HRDs and the related UN Declaration is compatible with the legaland political
human rights acquis andas such keepingthe referencewould be appropriate (PP12);

o With the caveatthat this does not representa negotiation on behalf of the EU, it would
be difficult to see a final text without a solid reference tothe gender perspective, thus the BU
understands thosethatsuggest to maintain the reference (PP15)

The Preamble now recognises the contributionand complementarity role ofthe UN Guiding
Principles on Business and Human Rights to advance respect for human rights in business
activities, whereas the second revised draft simply “noted” the UN Guiding Principles. We
would like to askhowyou see such complementary between the Guiding Principles and the
Legally Binding Instrument: is it not rather the LBI that has a complementary role to the
UNGPs? (PP16);
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. In Article 1(1), the definition of “victim” now covers persons thathave “suffered harm
that constitutes human rights abuse”. We would like to know whether this definitionis based
on and origin froman existing human rights instrument, doctrine or otherwise

o The EU flags that the definition contained in Article 1(2) of “human rights abuses”
needs to ensure coherence and full alignment with the meaning on the human rights treaties
and ensure compatibility with existing human rights treaties. On the comments on the
reference to environment, the EU initiative on sustainable corporante governance includes
both human rights and environmental impacts, so in our view it would be important to
maintain the reference to the environment.

o On Article 1(3), the EU has a comment on the definition of “Business activities”
looking at the text, this is one of examples ofa provisionthat is bothtoowide and too vague
in its drafting and which will require furtherimprovement;

o The EU understands worries expressed by some delegations on Article 1(5 bis)!

o Article 2(1), which contains the statement of purpose, provides that one of the
objectives of the instrument is “to clarify and ensure respect and fulfilment of the human
rights obligations ofbusiness enterprises”. Wewould appreciate some clarification regarding
the replacementofthe term““responsibility” for the term “obligation of business enterprises”.

Avrticle 3. Scope
Article 4. Rights of victims
(Tuesday, October 26 @ morning)

. Avrticle 3(1) defines the scope of the instrumentas applying to “all business activities,
including business activities of a transnational character”. This was the formulation in the
first revised draft, whereas the second revised draft defined the scopeas applying simply to
“all business enterprises”. We would appreciate some clarification on why Article 3(1) refers
again specifically to “’business activities oftransnational character’’. The EU also notes the
ongoing discussion of singling out and giving emphasis to TNCs only or to use the neutral
reference to all business enterprises.

. Avrticle 3(2) is one ofthe important issues to defineduediligence obligations.

. Regarding Art. 4.2.c, should thereferenceto “appropriateand gender sensitive access
to justice, individual or collective reparation” be understood as a referenceto new collective
rights?

Article 5. Protection of victims
Article 6. Prevention

Avrticle 7. Access to remedy
(Tuesday, October 26 @ morning)

. Aurticle 6.3 - does it business relationships encompass companies’ whole value chain?
Does itinclude any partner, provider or contracting third party?

. Aurticle 6.4 refers to enhanced human rights due diligence. Could you provide more
detailon what it refers to?

. The EU also calls the attention to the fact that there is something close to an agreed
set standard developed by the OECD on HRDD (with the support of several countries,
including thosetaking part in this negotiation process) and thentransposed in legislations (in
the form of HRDD), as in the EU legislation on minerals, orin domestic legislationin DRC,
Rwanda and Burundi. The impression here is that the LBI is deviating from the practice of
HRDD developedby relevant partners in the last two decades.
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1.5 bis. “Other business enterprises” denotes all business enterprises that have a transnational character
in their operational activities, and does not apply to local businesses registered in terms of relevant
domestic law. (Iran, Egypt, Pakistan, Cuba, Indonesia, China).
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Avrticle 8. Legal liability

(Wednesday, October 27 @ morning)

Article 9. Adjudicative jurisdiction

Article 10. Statute of limitations

Article 11. Applicable law

(Wednesday, October 27 @ afternoon)

Article 12. Mutual legal assistanceand international judicial cooperation
Avrticle 13. International cooperation

Avrticle 14. Consistency with international law principles and instruments
(Thursday, October 28 @ morning)

Articles from16 to24

(Friday, October29 @ morning)
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